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In the United States Circuit Court of Appeals in and

for the Ninth Circuit.

IN BANKRUPTCY.

In the Matter of the Estate of FRED DORR,
a Bankrupt.

Notice of Filing Petition for Review.

To W. T. Craig, Attorney for John J. Forbis, a Claim-

ant Against said Bankrupt's Estate:

You are hereby notified that on the 29th day of

June, 1910, we will file in the Clerk's office of the

United States Circuit Court of Appeals for the Ninth

Circuit, in the city of San Francisco, California, a

petition for review of the order of the United States

District Court, Southern District of California,

Southern Division, made and entered on the 20th day

of June, 1910, affirming the order of the Referee in re

the claim of John J. Porbis, a copy of which said peti-

tion for review is served herewith. We will then ask

to have said case docketed and the necessary order

made thereon to have such cause set down for hear-

ing.

HICKCOX & CRENSHAW,
Attorneys for Carroll Allen, Trustee of the Estate

of Fred Dorr, a Bankrupt.

I hereby accept service of the above notice this

27th day of June, 1910.

W. T. CRAIG,
Attorney -for Claimant, John J. Forbis*

[Endorsed] : Original. In the United States Cir-

cuit Court of Appeals in and for the Ninth Circuit.
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In Bankruptcy. In the Matter of the Estate of

Fred Dorr, a Bankrupt. Notice of Filing Petition

for Review.

[Petition for Revision.]

In the United States Circuit Court of Appeals in and

for the Ninth Circuit.

IN BANKRUPTCY.
In the Matter of the Estate of FRED DORR,

a Bankrupt,

PETITION OF TRUSTEE FOR REVIEW OF OR-

DER AFFIRMING DECISION OF REF-
EREE REJECTING TRUSTEE'S PETITION
TO RECONSIDER AND REJECT CLAIM OF
JOHN J. FORBIS.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals in and for the Ninth Cir-

cuit:

Your petitioner, Carroll Allen, respectfully repre-

sents that he is now and at all the times herein men-

tioned has been, the duly appointed, qualified and

acting Trustee of the Estate of Fred Dorr, a bank-

rupt.

That one John J. Forbis, having filed a claim in

the above-entitled matter against the estate of said

Fred Dorr, a bankrupt, with the Hon. Lynn Helm,

one of the Referees in Bankruptcy in and for the

United States District Court, Southern District of

California, Southern Division, a certified copy of

the said claim is filed as a part hereof and marked
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"Exhibit No. 1," and the said claim was, on the 11th

day of December, 1908, allowed by the said Hon.

Lynn Helm, Referee as aforesaid, for the sum of

Seven Thousand Three Hundred Twelve and

89/100 Dollars ($7,312.89).

That thereafter, to wit, on the 11th day of May,

1909, your petitioner filed with said Referee, a peti-

tion for the reconsideration and rejection of the said

claim of the said John J. Forbis, a certified copy of

which said petition for reconsideration and rejection

is filed as a part hereof, marked "Exhibit No. 2."

That thereafter, your petitioner and said claimant

stipulated, in writing, the facts upon which said peti-

tion for rejection and reconsideration of said claim

was to be heard, to wit, on the 11th day of May, 1909,

a certified copy of which stipulated facts is filed as

part hereof, marked "Exhibit No. 3," and there-

after, said petition for rejection and reconsideration

of said claim was argued and fully submitted.

That on the 13th day of December, 1909, the said

Honorable Lynn Helm, as Referee, denied the peti-

tion to reconsider and reject said claim of John J.

Forbis, and on the 28th day of December, 1909, filed

his order and decree on the said claim of said Forbis,

a certified copy of which said order and decree is

filed as a part hereof, marked "Exhibit No. 4."

That thereafter, to wit, on the 14th day of Feb-

ruary, 1910, your petitioner filed his petition in the

said District Court for a review of the said order

and decree of said Referee denying said Trustee's

petition for the rejection and reconsideration of the

said claim of said Forbis, a certified copy of which
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said petition for review of said order of said Referee

is filed as a part hereof, marked "Exhibit No. 5."

That thereafter, said matter was duly and regu-

larly set down for hearing before the said District

Court on the 20th day of June, 1910, and on the

said 20th day of June, 1910, an additional stipulation

in writing, as to the facts in said case, was filed in

said District Court, a certified copy of which said

additional stipulation of facts is filed as a part

hereof, marked "Exhibit No. 6."

That thereafter, on said 20th day of June, 1910,

the matter having been argued and duly submitted

to the Honorable Olin Wellborn, Judge of said Dis-

trict Court, said Court entered an order affirming

the decree of the said Referee, to which said order

your petitioner duly excepted, a certified copy of

which said order affirming said order and decree of

said Referee, is filed as a part hereof, marked "Ex-

hibit No. 7."

Your petitioner further says that he is aggrieved

by the order of said District Court and injured

thereby, and that the errors complained of consist:

First : In holding that said claim of John J. Forbis

was not based upon the contract for the purchase of

stock on a margin.

Second: In holding said claim was not founded

upon a marginal gambling transaction in stock.

Third: In holding that the contract of purchase

upon which said claim is based is not in conflict with

the provisions of section 8416 of the Revised Codes

of the State of Montana.
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Fourth: In holding that the contract upon which

said claim is based was not illegal.

Fifth: In holding that said claim was not barred

by section 8416 of the Revised Statutes of the State

of Montana.

Sixth: In holding that th$ contract upon which

said claim is based was not void.

Seventh: In holding that the contract upon which

said claim was founded was not prohibited by the

public policy of the State of Montana.

Eighth: In holding that said Forbis was entitled

to have said claim allowed notwithstanding the pro-

visions of said section 8416 of the Revised Codes of

the State of Montana.

Wherefore, your petitioner prays that said order

of said District Court be reviewed and revised in

matters of law, and that said order be reversed; and

for all proper relief herein.

HICKCOX & CRENSHAW,
Attorneys for Carroll Allen, Trustee of the Estate of

Fred Dorr, a Bankrupt, Petitioner.
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Exhibit No. 1.

CERTIFIED COPY.

Stock Account,

John J. Forbis,

Hennessy Bldg.,

Butte, Montana.

Dr. Cr.

1908 Debit Balance $11,298.15

Long 400 Steel Com.

Aug. 12 Sold 400 Steel Com.

46 7/8 $18,750.00

Commission 50.00

Tax 8.00

Interest 80.96

$11,437.11 $18,750.00

$ 7,312.89

In the District Court of the United States, Southern

District of California, Southern Division.

IN BANKRUPTCY.
In the Matter of FRED DORR,

Bankrupt.

Proof of Unsecured Debt.

At Butte, in the Federal District of Montana, on

the 28th day of October, A. D. 1908, came John J.

Forbis, of Butte in the County of Silver Bow, in said

Federal District of Montana, and made oath, and

says that Fred Dorr the person against whom a peti-

tion for adjudication of bankruptcy has been filed,



In the Matter of the Estate of Fred Dorr. 7

was at and before the filing of said petition, and still

is, justly and truly indebted to said deponent in the

sum of Seven Thousand Three Hundred Twelve and

89/100 Dollars; that the consideration of said debt

is as follows: Balance due claimant on an open

brokerage account between said bankrupt and claim-

ant, a statement of which is hereto annexed and here-

by referred to as a part hereof. That no part of

said debt has been paid; — no note has been re-

ceived for said indebtedness, nor for any part there-

of, nor has any judgment been rendered thereon, ex-

cept as hereinabove stated ; that there are no setoffs

or counterclaims to the same and that deponent has

not, nor has any person by his order, or to his knowl-

edge or belief, for his use, had or received any man-

ner of security for said debt whatever.

JOHN F. FORBIS,
Creditor.

Subscribed and sworn to before me, this 28th day

of October, 1908.

[Notarial] JOHN E. CORETTE,
Notary Public in and for the County of Silver Bow,

State of Montana.

My commission expires June 19th, 1910.

All notices to be given the said claimant shall be

addressed to W. T. Craig, Los Angeles, California,

who are authorized to waive notices in said matter,

and to receipt for and collect all dividends.

JOHN F. FORBIS,
Claimant.
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[Endorsed] : No. 173. United States District

Court, Southern District of California, Southern

Division. In the Matter of Fred Dorr, Bankrupt.

Proof of Unsecured Debt of John J. Forbis, for

$7,312.89. Filed Nov. 9, 1908 at 3 o'clock P. M.

Lynn Helm, Referee in Bankruptcy. Allowed Dec.

11th, 1908, For $7,312.89. Helm, Referee in Bank-

ruptcy. Forward all notices and dividends to W. T.

Craig, Attorneys for Board of Trade Equitable Sav-

ings Bank Building, Los Angeles, Cal.

Exhibit No. 2.

In the District Court of the United States in and for

the Southern District of California, Southern

Division.

IN BANKRUPTCY—No. 173.

In the Matter of the Estate of FRED DORR,
Bankrupt.

Petition for Reconsideration and Rejection of the

Claim of John J. Forbis.

Honorable LYNN HELM, Referee.

Comes now Carroll Allen, the duly elected, quali-

fied and acting trustee of the estate of Fred Dorr,

a bankrupt, and alleges as follows, to wit:

I.

That heretofore, to wit, on the 11th day of Decem-

ber, 1908, the claim of John J. Forbis was allowed

herein for the sum of $7,312.89.
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II.

That said claim should be reconsidered and re-

jected on account of the following facts, to wit:

First—That said bankrupt, Fred Dorr, during the

months of January to July, both inclusive, 1908, was

conducting a brokerage business in an office in the

city of Butte, State of Montana, where grain stocks

and securities were sold on margin.

Second—That in the city of Butte, State of Mon-

tana, on the 30th day of June, 1908, said claimant,

John J. Forbis, purchased on margin, of said Dorr,

300 shares of the common stock of the United Steel

Corporation at 37 3/4, and 100 shares of said stock at

37 7/8, the total purchase price amounting, with

commission, to the sum of $15,162.50; that the only

sum paid on account of said purchase was the sum

of $3,864.35, which sum was deposited with said Dorr

as a margin, on said purchase, and left a balance

due, on account of said purchase, to said Dorr of the

sum of $11,258.15, for which amount said Dorr held

the stock so purchased on margin, as security.

Third—That said stock was never delivered by

vsaid Dorr to said Forbis.

Fourth—That said claim of said Forbis is based

upon the foregoing transaction for the sale of stock

on margin.

Fifth—That said claim is barred by the provisions

of section 8416 of the Eevised Codes of Montana.

Sixth—That said claim is based upon a sale of

stock on margin; that the contract for the purchase

of said stock was and is, illegal and void, being pro-

hibited by public policy of the State of Montana,
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the State in which said transaction was had upon

which said claim is based.

Wherefore, said trustee prays that a day may be

set for the reconsideration of such claim and after

due notice thereof a hearing may be had, and that

upon such hearing said claim may be expunged.

CARROLL ALLEN,
Trustee.

HICKCOX & CRENSHAW,
Attorneys for Trustee.

United States of America,

State of California,

County of Los Angeles,—ss.

Carroll Allen, being duly sworn says: That he is

the duly elected, qualified and acting trustee of the

estate of Fred Dorr, a bankrupt; that he has read the

foregoing petition for reconsideration and rejection,

and the facts therein stated are true except as to

those matters or things therein stated on informa-

tion or belief, and as to those matters, he believes it

to be true.

CARROLL ALLEN.

Subscribed and sworn to before me this 10th day

of May, 1909.

[Seal] MARGARET DARROW,
Notary Public in and for the County of Los An-

geles, State of California.

[Notarial]

[Endorsed] : No. 173. In the District Court of the

United States in and for the Southern District of

California, Southern Division. In Bankruptcy. In
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the Matter of the Estate of Fred Dorr, Bankrupt.

Petition for Eeconsideration and Rejection of the

Claim of John J. Forbis. Filed May 11, 1909, at

4 o'clock P. M. Lynn Helm, Referee.

Exhibit No. 3.

[Stipulation of Agreed Facts Re Petition of

Trustee.]

In the District Court of the United States in and for

the Southern District of California, Southern

Division.

IN BANKRUPTCY—No. 173.

In the Matter of the Estate of FRED DORR,
Bankrupt.

STIPULATION OF AGREED FACTS SUBMIT-
TING THE PETITION OF THE TRUSTEE
FOR THE RECONSIDERATION AND RE-

JECTION OF THE CLAIM OF JOHN J. FOR-
BIS, TO THE REFEREE.

The petition of the trustee, for the reconsideration

and rejection of the claim of John J. Forbis is hereby

submitted to the Honorable Lynn Helm, referee, on

the following agreed statement of facts, together

with said claim as filed.

I.

That John J. Forbis is a resident of Butte, Mon-

tana, and was during the months of June and July,

1908; that Fred Dorr, the bankrupt, was a stock-

broker during said time, with an office in Butte, Mon-
tana, conducting a brokerage business where grain,
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stocks and other securities were sold on margin, and

otherwise.

II.

That on the 30th day of June, 1908, said John J.

Forbis, purchased through said bankrupt, 300 shares

of the common stock of the United Steel Corporation

at $37.75, and 100 shares of said stock at $37.87% per

share, the total purchase price of all of said stock,

amounting with commission to the sum of $15,162.50.

III.

That the only sum paid on account of said pur-

chase was the sum of $3,864.35, which said sum said

Forbis had on deposit with said Dorr at the date of

said purchase and was applied on said purchase,

leaving a balance due to said Dorr from said Forbis

on account of said purchase of the sum of $11,258.15,

for which amount said Dorr held said stock so pur-

chased as security.

IV.

That said Dorr was at all the times herein referred

to a member of the New York Stock Exchange

where the orders of said Forbis were executed.

V.

That the value of said 400 shares of the common
stock of the United Steel Corporation so purchased

as aforesaid, was on the 12th day of August, 1908,

$7,312.89, and that before said date said Dorr had,

without the know]edge or consent of said Forbis, dis-

posed of said stock.

VI.

That purchase and sale of said stock by said Forbis
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and said Dorr were made subject to the following

agreement signed by said Dorr and accepted by said

Forbis, to wit:

"All orders for the Purchase and Sale of any

article received and executed with the distinct under-

standing that Actual Delivery is contemplated, and

the party giving the orders so understands and

agrees.

It is further understood that on all credit business,

the right is reserved to close transactions when cred-

its are running out—or so nearly in our judgment,

as to endanger the account—without further notice,

and settle contracts in accordance with rules and

customs of Exchange where order is executed."

VII.

That said purchases of stock were made by said

Forbis through said Dorr, in Dorr's office in Butte,

Montana, and said stock was never delivered to said

Forbis.

VIII.

That the ledger page of said Dorr containing the

account of said Forbis is hereby referred to and made
a part hereof the same as if set out in full at this

place.

Dated May 11th, 1909.

W. T. CRAIG,
Attorney for John J. Forbis.

HICKCOX & CRENSHAW,
Attorneys for Trustee.

[Endorsed]: No. 173. In the District Court of

the United States in and for the Southern District
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of California, Southern Division. In Bankruptcy.

In the Matter of the Estate of Fred Dorr, Bankrupt.

Stipulation of Agreed Facts Submitting the Petition

of the Trustee for the Reconsideration and Rejection

of the Claim of John J. Forbis. Filed May 11, 1909,

at 4 o'clock P. M. Lynn Helm, Referee.

Exhibit No. 4.

[Certificate of Referee.

J

In the District Court of the United States, Southern

District of California, Southern Division.

IN BANKRUPTCY.

In the Matter of FRED DORR,
Bankrupt.

I, Lynn Helm, Referee in Bankruptcy of said court

for the County of Los Angeles, to whom said cause

was referred by a general order of reference herein

entered on the 17th day of September, 1908, do here-

by certify that in the course of the proceedings in

said cause before me the following order was en-

tered:

In the District Court of the United States, Southern

District of California^ Southern Division.

IN BANKRUPTCY—No. 173.

In the Matter of FRED DORR,
Bankrupt.
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Order and Decree [of Referee] on Claim of John J.

Forbis,

At a Court of Bankruptcy held in the city of Los

Angeles, in said Southern District of California,

Southern Division, before Lynn Helm, Referee

in Bankruptcy, on the 23d day of December,

1909.

John J. Forbis having filed in the above-entitled

matter his claim for $7,312.89, and said claim having

been allowed December 11th, 1908, Carroll Allen, the

trustee herein, filed a petition for the reconsideration

and rejection thereof, upon the ground that said

claim is based upon a marginal, gambling transaction

in stock and that said claimant had no intention of

completing the said purchase or sale of said stock,

and that said claim is not enforceable by reason of the

provisions of section 8416 of the Revised Codes of

Montana in force at the time of the transaction on

which said claim is based, and that said claim is based

upon a sale of stock on margin, and that the contract

for the purchase of said stock was illegal and void,

being prohibited by public policy of the State of Mon-

tana, the State in which the said transaction was

had upon which the claim was based.

The said petition for reconsideration and rejec-

tion of said claim having heretofore come on regu-

larly to be heard upon the petition of the said trustee

upon the claim of said Forbis as filed and upon the

agreed statement of facts also filed herein; and

Messrs. Hickcox & Crenshaw appearing for Carroll

Allen, Trustee, and W. T. Craig as attorney for
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claimant, the case having been argued and submitted

to the Court for its consideration and decision and

the Court having considered the proofs and argu-

ments of Counsel and being fully advised in the

premises
;

IT IS ORDERED, ADJUDGED AND DE-

CREED, as follows: John J. Forbis is a resident

of Butte, Montana, and was during the months of

June and July, 1908; that Fred Dorr, the bank-

rupt, was a stockholder during that time with an

office in Butte, Montana, conducting a brokerage

business where grain, stocks and other securities

wTere sold on margin and otherwise. The bank-

rupt was a member of the New York Stock Ex-

change and the Chicago Board of Trade and had

correspondents in the cities of New York and Chi-

cago, through whom he immediately did his business

on the several Exchanges. These correspondents

were also members of the several Exchanges above-

mentioned. The orders were executed by the bank-

rupt as a stockbroker and as a member of the New
York Stock Exchange. This stock in question was

purchased through his New York correspondent in

his own name on the Stock Exchange. The purchase

and sale of said stock by said Forbis and the said

Dorr were made subject to the following agreement

in writing by said Dorr and accepted by said Forbis,

to wit: "All orders for the purchase and sale of any

article received and executed with the distinct under-

standing that actual delivery is contemplated, and the

party giving orders so understands and agrees. It is

further understood that on all credit business, the
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right is reserved to close transactions when credits

are running out—or so nearly in our judgment as to

endanger the account—without further notice, and

settle contracts in accordance with rules and customs

of exchange where order is executed. '

'

By Article 23 of the Constitution of the New York

Stock Exchange it is provided: "Section 8. Ficti-

tious transactions are forbidden. Any party violat-

ing this rule shall be liable to suspension for a period

not exceeding twelve months.'

*

On the 30th day of June, 1908, said John J. Porbis

purchased through said bankrupt three hundred

shares of the common stock of the United Steel Cor-

poration, at $37.75 per share and one hundred shares

of stock of said corporation at $37,871/0 per share,

the total purchase price of all of said stock amount-

ing, with commission to the sum of $15,162.50. That

the only sum paid on account of said purchase was

the sum of $3,864.35, which said sum said Porbis had

on deposit with said Dorr at the date of said pur-

chase, and was applied on said purchase, leaving a

balance due to said Dorr from said Porbis on ac-

count of said purchase of the sum of $11,258.15, for

which amount said Dorr held said stock so purchased

as security.

The bankrupt, Dorr, was suspended on the New
York Stock Exchange July 29, 1908, and all transac-

tions of his on said Stock Exchange were closed under

the rules.

The petition herein was filed on the 12th day of

August, 1908. At that time the value of said four

hundred shares of the common stock of the United
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Steel Corporation, so purchased as aforesaid, was

$18,750.00, and the stock having been sold by Dorr

without the knowledge or consent of Forbis left a

balance due Forbis of $7,312.89, for which he filed

said claim.

Said stock was never delivered to said Forbis, but

the orders of Forbis were executed on the New York

Stock Exchange, of which the bankrupt wras a mem-
ber, as aforesaid.

The contention of the Trustee is that this transac-

tion wras in violation of the provisions of Section 8416

of the Revised Statutes of Montana, 1907.

"GAMBLING GAMES PROHIBITED.—Any
person who carries on, opens up or causes to be

opened, or who conducts or causes to be conducted, or

operates, or runs, as principal, agent, or employee,

any game of monte, dondo, fan-tan, tan, stud-horse

poker, craps, seven and a half, twenty-one, faro, rou-

lette, draw-poker, or the game commonly called

round-the-table poker, or solo, or any banking or

percentage game, or any game commonly known as a

sure-thing game, or any game of chance played with

cards, dice or any device whatever, or who runs or

conducts or keeps any slot machine, or other similar

machine, or permits the same to be run or conducted,

for money, checks, credits, or any representative of

value, or for any property or thing whatever, or any

person or persons who conduct any brokerage busi-

ness, bucket-shop or office where grain stocks or secur-

ities of any kind are sold on margins and any person

owning or in charge of any saloon, beer hall, bar-

room, cigar store, or other place of business, or any
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place where drinks are sold or served, who permits

any of the games mentioned in this Section to be

played in or about such saloon, beer hall, bar-room,

cigar store, or other place of business, or permits any

slot machine, or other similar machine to be kept

therein, is punishable by a fine of not less than one

hundred nor more than one thousand dollars, and

may be imprisoned for not less than three months,

nor more than one year, or by both such fine and

imprisonment. (Act approved March 5, 1907, sec.

1.) (10th Sess., Chap. 115.) Montana Penal Code."

The contract in question is to be governed as to its

nature, validity and interpretation by the law of the

State of Montana where it was made.

The Montana Statutes are, no doubt, enacted for

the purpose of preventing gambling in stocks as well

as by other devices, and it is, therefore, necessary to

determine whether or not this transaction is a gam-

bling transaction, for if it is, it is in violation of not

only the general law of the land, but as well the Mon-

tana Statute. The same rules that will determine

whether or not it is a gambling transaction under the

general law will also determine wThether it is a gam-

bling transaction under the laws of the State of Mon-

tana, for it must be determined in each case what was

the purpose and intent of the parties in entering into

the transaction. Whether or not a transaction is a

gambling transaction can be determined in this case

only by the circumstances under which it is had. In

the absence of an express statute to the contrary, the

general law of the land does not forbid contracts upon



20 In the Matter of the Estate of Fred Dorr.

margin or for the future delivery of any kind of per-

sonal property.

By the general law the true test of a contract of the

kind in question is whether or not it could be settled

by the payment of money and in no other way; or

whether the parties selling could tender and compel

acceptance of the particular commodity sold; or

whether the party buying could compel the delivery

of the commodity purchased.

It is well settled by the United States Courts that

contracts for the future delivery of merchandise or

tangible property of purchase made upon margins

are not void unless the parties really intend and agree

that the goods are not to be delivered, or the real

intent of the parties is that they should merely specu-

late in the rise and fall of prices. Where one party

is to pay the other the difference between the contract

price and the market price of goods at the time fixed

for executing the contract, then the whole transaction

constitutes nothing more than a wager and is null and

void. It is further wrell settled that the burden of

proving such a transaction is illegal is upon the party

who seeks to impeach it.

In order to invalidate a contract as a wagering one,

both parties must intend that instead of the delivery

of the article there shall be a mere payment of the

difference between the contract and the market price.

A contract which is on its face one of sale with a

provision for future delivery, being valid, the burden

of proving that it is invalid, as being a mere cover

for the settlement of differences, rests with the party

making the assertion.
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On the face of a transaction such as this, it would

appear that the transaction is legal, and the law does

not, in the absence of proof presume that the parties

are gambling. The proof must show that there was a

mutual understanding that the transaction was to be

a mere settlement of differences; in other words,

a mere wagering contract.

If the transaction was a legitimate one for stocks

that were to be delivered, and not a mere speculation

of the rise and fall of the market, and was not what

is known as a wagering contract, it was not void

either under the general laws of the United States, or

under the laws of Montana. There is no doubt that

purchases on margins may be, and frequently are,

used as a means of gambling for a great gain or a

loss of all one has, but where the parties to a transac-

tion had no intention of entering into a gambling

transaction, as where the case is a single purchase of

stock of a fixed value, yielding a regular income, it

cannot be said that because he only paid part of the

purchase price, or that he did not receive the stocks

immediately in hand, but they were purchased

through a broker doing business in the State of Mon-

tana, upon a Stock Exchange in the city of New
York, and delivered to his agent in accordance with

the rules thereof, that such a transaction is a gam-

bling transaction, or comes within the inhibition of

the laws of Montana.

It is the presumption of law that these parties in-

tended a bona fide transaction. The notice from the

broker was that the transaction in stock was to be

made in conformity to the rules of the New York
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Stock Exchange, and by those rules actual delivery

is not only contemplated, but it becomes an essential

feature of the transaction. All fictitious transac-

tions are condemned, and any other course than ac-

tual delivery is in violation of the rules, and the

member is liable to suspension.

The object of the Montana Statute is to prevent

gambling. While it may be unlawful to conduct any

brokerage business, bucket-shop or office where

grain, stock or securities of any kind are sold on

margins, the question still remains in each case

whether the broker and his customer have entered

into a bona fide transaction, or whether it was, in

fact, simply a gambling transaction. In the absence

of plenary proof to the contrary, this transaction

must be held to be a bona fide transaction. There is

no evidence in the record that there was any inten-

tion on the part of the parties that the transaction

should be otherwise.

As conclusions of law herein I find that said claim

of John J. Forbis is not based upon a marginal,

gambling transaction in stock; that the transaction

upon which said claim is based was not in conflict

with section 8416 of the Revised Codes of Montana

;

that the contract for the purchase of said stock was

not illegal or void or prohibited by public policy of

the State of Montana : that said claim is a valid claim

against the estate of said bankrupt and should be al-

lowed, and that the petition to reconsider and reject

the said claim for $7,312.89 should be denied;

It is therefore ORDERED, ADJUDGED AND
DECREED that the petition of the Trustee herein
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to reconsider and reject the claim of said John J.

Forbis be and the same is hereby denied.

Dated December 23, 1909.

LYNN HELM,
Referee.

That afterwards on the 14th day of February,

1910, the Trustee herein, Carroll Allen, feeling ag-

grieved with said order, filed a petition for review

thereof, which is as follows:

Exhibit No. 5.

[Petition to District Court for Review of Referee's

Order.]

In the District Court of the United States in and for

the Southern District of California, Southern

Division.

IN BANKRUPTCY—No. 173.

In the Matter of the Estate of FRED DORR,
Bankrupt.

PETITION OP TRUSTEE FOR REVIEW OF
REFEREE'S ORDER REJECTING TRUS-
TEE'S PETITION TO RECONSIDER AND
REJECT CLAIM OF JOHN J. FORBIS.

Petitioner, Carroll Allen, is the duly elected,

qualified and acting Trustee of the above-named

bankrupt, Fred Dorr, and as such was a party to

the following certain proceedings in said bank-

ruptcy pending before Lynn Helm, Esq., as Referee

in Bankruptcy in charge thereof, to wit:

That one John J. Forbis, having filed a claim in

the above-entitled matter against the estate of said
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Dorr, the same was on the 11th day of December,

1908, allowed for the sum of $7,312.89; that there-

after, to wit, on the 11th dky of May, 1909, your

petitioner, as such Trustee, filed a petition for the

reconsideration and rejection of the claim of John J,

Forbis.

Upon. the hearing of said petition for the recon-

sideration and rejection of said claim of said John J.

Forbis, a final order was made by said Referee,

wherein the petition for reconsideration and rejec-

tion of said claim of John J. Forbis was denied, to

which said final order petitioner excepts.

Said final order denying the petition for reconsid-

eration and rejection of said claim by said Referee

is erroneous in the following particulars, to wit:

I.

The following findings of fact by the Referee are

not sustained by the agreed statement of facts or

any evidence.

1st. That the stock purchased, upon which said

Forbis bases his claim, was purchased through

Dorr's New York correspondent, in his own name.

2nd. That the bankrupt had correspondents in

the cities of New York and Chicago through whom
he immediately did his business on the several ex-

changes.

3rd. That these correspondents were members of

the several exchanges in New York and Chicago.

4th. That portion of the finding of fact purport-

ing to set up certain rules of The New York Stock

Exchange.
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5th. That the bankrupt Dorr was suspended on

The New York Stock Exchange July 29, 1908, and

all transactions of his on said stock exchange were

closed under the rules.

6th. That the same rules that will determine

whether or not the Forbis transaction is a gambling

transaction under the general law will also deter-

mine whether it is a gambling transaction under

the laws of the State of Montana.

II.

The Referee erred in finding the following conclu-

sions of law:

1st. That the claim of John J. Forbis is not based

upon a marginal gambling transaction in stock;

2nd. That the transaction upon which said For-

bis' claim is based was not in conflict with section

8416 of the Revised Codes of Montana;

3rd. That the said contract for the purchase of

said stock was not illegal;

4th. That the said contract for the purchase of

said stock was not void;

5th. That the said contract for the purchase of

the said stock was not prohibited by the public pol-

icy of the State of Montana.

6th. That the said claim of said Forbis should

be allowed.

III.

The Referee erred in not finding,

1st. That the claim of said Forbis was barred

by the provisions of sec. 8416 of the Revised Codes

of Montana.
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2nd. That the contract between Forbis and DorrT

upon which said claim was based, was illegal and

void, being prohibited by public policy of the State

of Montana.

Wherefore, petitioner prays that said order of

said Eeferee denying the Trustee's petition to re-

consider -and reject the claim of John J. Forbis, be

reviewed and reversed.

CARROLL ALLEN,
Trustee for the Estate of Fred Dorr, a Bankrupt.

HICKCOX & CRENSHAW,
Attorneys for Trustee.

[Endorsed]: No. 173. In the District Court of

the United States in and for the Southern District

of California, Southern Division. In Bankruptcy,

In the Matter of the Estate of Fred Dorr, Bankrupt,

Petition of Trustee for Review of Referee's Order

Rejecting Trustee's Petition to Reconsider and Re-

ject Claim of Jno. J. Forbis. Filed Feb. 14, 1910, at

11 o'clock A. M. Lynn Helm, Referee.

Reed, copy of the within this 14th day of Feby.,

1910.

W. T. CRAIG,

Atty. for Claimant,

Exhibit No. 6.

In the District Court of the United States, Southern

District of California, Southern Division.

In the Matter of FRED DORR,
Bankrupt.
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Stipulation [Re Stipulation of Facts],

It is hereby stipulated between the Trustee herein

and John J. Forbis, claimant herein, that the facts

stated in the Order and Decree made by Referee

Lynn Helm in relation to the claim of said Forbis

are true down to and including line 5, page 4; also

that at the time of the bankruptcy of said Dorr said

bankrupt did not have on hand nor in his possession

any of the stock purchased by said claimant nor any

stock of the same kind nor any money with which to

purchase said stock.

HICKCOX & CRENSHAW, .

Attorneys for Trustee.

W. T. CRAIG,
Attorney for Claimant, John J. Forbis,

[Endorsed] : No. 173. In United States District

Court, Southern District of California, Southern

Division. In the Matter of Fred Dorr, Bankrupt.

Stipulation of Additional Facts. Filed June 20th,

1910, at 11:20 o'clock A. M. E. H. Owen, Clerk.

Exhibit No. 7.

[Order Affirming Order of Referee.]

Monday, 20th of June, 1910.

(January Term, A. D. 1910.)

Court met pursuant to adjournment.

Present: The Honorable OLIN WELLBORN, Dis-

trict Judge.

No. 173—BKCY. S. D.

In re FRED DORR,
Bankrupt.
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This matter coming on this day to be further heard

on a review of Referee's order in the matter of claim

of John J. Forbis ; and said matter having been ar-

gued by Ross T. Hickcox, Esq. ; and a stipulation as

to additional facts having been presented and filed

herein; and court having thereupon, at the hour of

12:05 o'clock, P. M., taken a recess until the hour of

2 o'clock, P. M., of this day;

And now, at the hour of 2 o'clock, P. M., court

having reconvened; and said matter having been fur-

ther argued by Ross T. Hickcox, Esq., and having

also been argued by W. T. Craig, Esq., and court

having, at the hour of 3:30 o'clock, P. M., taken a

recess for 5 minutes; and nowT
, at the hour of 3:35

o'clock, P. M., court having reconvened; and said

matter having been further argued by E. S. Will-

iams, Esq., of counsel for the Trustee; and said

matter having been further argued by W. T. Craig,

Esq., and by Ross T. Hickcox, Esq., and having been

submitted to the court for its consideration and deci-

sion; and the court having duly considered the same

and being fully advised in the premises; it is now by

the court ordered that the order of the Referee in

the Matter of the Claim of John J. Forbis be, and

the same hereby is affirmed, to which ruling of the

court Ross T. Hickcox, Esq., asks that exceptions be,

and they hereby are noted herein.

[Certificate of Clerk District Court to Record.]

I, E. H. Owen, Clerk of the District Court of the

United States for the Southern District of Califor-

nia, do hereby certify the foregoing to be a full, true
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and correct copy of the original: Claim of John J.

Forbis, Petition for Reconsideration, Stipulation of

Facts, Order and Decree of Referee, Petition by

Trustee to Review Order of Referee, Second Stipu-

lation of Facts filed in this Court, Minute Order of

U. S. District Court affirming Referee's Decision;

all filed of record in my office in the matter of Fred

Dorr, No. 173—Bkcy. So. Div.

Attest my hand and seal of said District Court,

this 24th day of June, A. D. 1910.

[Seal] E. H. OWEN,
Clerk.

By
,

Deputy Clerk.

[Verification of Petition for Revision.]

United States of America,

State of California,

Southern District,

County of Los Angeles,—ss.

Carroll Allen, being first duly sworn, on his oath

says: That he is the duly appointed, qualified and

acting trustee of the Estate of Fred Dorr, a bank-

rupt; that he knows the contents of the foregoing

petition for review, and the same is true as he be-

lieves.

CARROLL ALLEN.
Subscribed and sworn to before me this 27th day

of June, 1910.

[Seal] DAISY ROBERTS,
Notary Public in and for the County of Los An-

geles, State of California.
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[Endorsed] : Original. In the United States Cir-

cuit Court of Appeals in and for the Ninth Circuit.

In Bankruptcy. In the Matter of the Estate of

Fred Dorr, a Bankrupt. Petition of Trustee for Re-

view of Order Affirming Decision of Referee Reject-

ing Trustee's Petition to Reconsider and Reject

Claim of John J. Forbis.

Reced. copy of within Petition for Review June

27th, 1910.

W. T. CRAIG,

Atty. for Claimant, John J. Forbis.

CERTIFIED COPY.

In the Distriet Court of the United States in and for

the Southern District of California, Southern

Division.

IN BANKRUPTCY—No. 173.

In the Matter of the Estate of FRED DORR,
a Bankrupt.

Certified Copy Order Allowing Petition for Revision

and That Clerk Prepare Record.

Whereas, Carroll Allen, Trustee of the Estate of

Fred Dorr, a bankrupt, feels aggrieved by an order

entered herein on the 20th day of June, 1910, and

the Court being satisfied that the questions therein

determined are questions of which revision may be

asked, as provided in Section 24b of the Bankruptcy

Act of 1898, and that the application should be

granted; on motion of Hickcox & Crenshaw, Attor-

neys for said Trustee,

—
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It is ordered that the order of this Court made and

entered herein on the 20th day of June, 1910, con-

firming the order of the Referee entered herein on

the 28th day of December, 1909, and said order of

said Referee, be revised in matter of law by the Cir-

cuit Court of Appeals of the Ninth Circuit of the

United States, as provided by Section 24b of the

Bankruptcy Act of 1898 and the rules and practice

of that Court ; that the Clerk of this Court prepare,

at the expense of the petitioner, a certified copy of

such order and a record of this case pertinent to

such order.

OLIN WELLBORN,
Judge.

Witness, the Honorable OLIN WELLBORN,
Judge of said Court, and the seal thereof, at the City

of Los Angeles, in said District, on the 25th day of

June, 1910.

[Seal] E. H. OWEN,
Clerk.

I, E. H. Owen, Clerk of the District Court of the

United States for the Southern District of Califor-

nia, do hereby certify the foregoing to be a full, true

and correct copy of the original: Order Allowing

Petition for Revision and that Clerk Prepare and

File Record, as filed of record in my office on June

25th, 1910, in the Matter of Fred Dorr, Bankrupt,

No. 173, So. Div.
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Attest my hand and seal of said District Court,

this 27th day of June, A. D. 1910.

[Seal] E. H. OWEN,
Clerk.

By W. C. Hart,

Deputy Clerk.

[Endorsed]: Certified Copy. No. 173. In the

District Court of the United States in and for the

Southern District of California, Southern Division.

In Bankruptcy. In the Matter of the Estate of

Fred Dorr, Bankrupt. Order Allowing Petition

for Revision and that Clerk Prepare and Pile Rec-

ord. Filed June 25th, 1910, at 45 min. past 11

o'clock A. M. E. H. Owen, Clerk. By
,

Deputy Clerk.

In the United States Circuit Court of Appeals in and

for the Ninth Circuit.

IN BANKRUPTCY.
In the Matter of the Estate of FRED DORR,

a Bankrupt.

Stipulation as to Record.

It is hereby stipulated by and between Carroll

Allen, Trustee of the Estate of Fred Dorr, a bank-

rupt, petitioner, and John J. Forbis, a claimant,

that the record of the proceedings attached to the

petition for review in the above-entitled matter is a

full, true and correct copy of the proceedings in the

United States District Court in and for the South-

ern District of California, Southern Division, con-
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cerning the claim of said Forbis, and that the said

petition for review may be heard on said record.

Dated June 27th, 1910.

HICKCOX & CRENSHAW,
Attorneys for Petitioner.

W. T. CRAIG,
Attorney for Claimant.

[Endorsed] : Original. In the United States Cir-

cuit Court of Appeals in and for the Ninth Circuit.

In Bankruptcy. In the Matter of Fred Dorr, a

Bankrupt. Stipulation as to Record.

[Endorsed]: No. 1873. United States Circuit

Court of Appeals for the Ninth Circuit. In the

Matter of the Estate of Fred Dorr, a Bankrupt.

Carroll Allen, Petitioner, vs. John J. Forbis, Claim-

ant, Respondent. Transcript of Record. Upon
Petition for Revision Under Section 24b of the

Bankruptcy Act of Congress, Approved July 1, 1898,

of a Certain Order of the United States District

Court for the Southern District of California, South-

ern Division.

Filed June 29, 1910.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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No. 1873.

United States

Circuit Court of Appeals

FOR THE NINTH CIRCUIT

In re

FRED DORR,
a Bankrupt.

Carroll Allen, Trustee,
Petitioner,

vs.

John J. Forbis,

Respondent.

BRIEF FOR RESPONDENT.

The statement of the case contained in the brief for

petitioner perhaps covers all of the agreed facts, but the

following facts are so important for respondent's case

that we desire to call attention to them in the exact lan-

guage used in the stipulation of facts. This language

is as follows:
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"The bankrupt was a member of the New York Stock

Exchange, and the Chicago Board of Trade, and had

correspondents in the cities of New York and Chicago,

through whom he immediately did his business on the

several exchanges. These correspondents were also

members of the several exchanges above mentioned. The

orders were executed by the bankrupt as a stockbroker

and as a member of the New York Stock Exchange.

This stock in question was purchased through his New'

York correspondent in his own name on the stock ex-

change."

The claim of respondent was allowed by Hon. Lynn

Helm, referee in bankruptcy, and thereafter a petition

was filed by the trustee herein asking that the allowance

of the claim be reconsidered and that the same be dis-

allowed. This petition was denied by the referee. Upon

a review of this decision of the referee the district court

affirmed the referee.

Respondent presented both to the referee and to the

district judge on review several arguments which to

counsel for respondent seemed sufficient to warrant the

decision of the referee. The referee denied the petition

of the appellant upon one of the grounds argued by re-

spondent and the learned district judge affirmed the

referee upon another ground, without, however, express-

ing any opinion upon the position taken by the referee.

We will present to this court, first, the position ap-

proved by the learned district judge, because, in our

opinion, it is so determinative of the questions involved

in this petition for revision that this court, like the dis-

trict judge, need not consider the other questions in-

volved.
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The bankrupt, Dorr, having purchased the Stock for

respondent on the New York Stock Exchange, and

having disposed of the stock prior to bankruptcy, be-

came a stakeholder for respondent, and must pay over

to respondent.

Appellant contends that respondent's claim is based

on his contract with Dorr; that said contract, being a

marginal transaction, is in violation of the Montana

statute, and, therefore, respondent cannot recover. But

respondent's claim is not based on any contract, but is

for a balance in the hands of Dorr after a sale of re-

spondent's stock had been made by Dorr. The claim is

for a "balance due claimant," and the statement of ac-

count attached to the claim shows the amount of this

balance. [Tr. p. 6.] At the time of the bankruptcy

Dorr did not possess respondent's stock, but, on the

contrary, had received the proceeds from its sale. He

was, therefore, a mere stakeholder for respondent, and

it was immaterial what the character of the original

transaction was between respondent and Dorr. It being

admitted that Dorr had in his possession, or that he

should have had in his possession, the proceeds from the

sale of stock belonging to respondent, the court will not

permit Dorr or his successor in interest, the trustee in

bankruptcy, to refuse to pay this fund over to the party

entitled to receive it by pleading illegality of a transac-

tion which had nothing to do with the fund in Dorr's

hands at the time of the bankruptcy. This principle was

first announced by the Supreme Court of the United

States in the case cited by appellant, to-wit : The Plant-

ers Bank v. Union Bank, 16 Wallace, 483. The doctrine

was there laid clown, and it has been followed in
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many cases since, that "when the illegal contract has

been consummated ; where no court has been called upon

to give aid to it; when the proceeds of a sale have been

actually received, and received in that which the law

recognizes as having value, the fund can be recovered

by the party entitled to it." It is true, as stated by ap-

pellant, that the learned district judge could see no dis-

tinction between the Planters Bank case and the case

at bar, but there were other cases cited to the district

judge which even more fully covered the legal propo-

sition involved. The case of MacDonald v. Lund, 13

Wash. 412, 43 Pac. 348, fully reviews the cases upon this

question. The court in that case says

:

"This distinction, namely, the difference between

suing or trying to enforce the contract itself in a suit to

recover money which is admitted to be due, although it

may have been obtained in prosecuting an illegal enter-

prise, has always been respected by the courts from its

announcement in the case above cited up to the present

time."

The case of Overholt v. Burbridge et al., 28 Utah

408, 79 Pac. 561, is one on all fours with the Dorr case.

Defendants, stockbrokers in Salt Lake City, upon order

of the plaintiff sold short through Wendt & Co., of New
York City, certain stock. The deal was closed at a profit

of $1011.75 after deducting commissions and dividends.

The customer sued the brokers for the fund in their

hands and the brokers defended upon the ground that

the fund was the product of a gambling transaction.

The court in this case says:

"This action was not commenced to enforce the con-
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tract pleaded as a defense, but to recover money held on

deposit for the plaintiff, and to which the defendants do

not assert any title, their sole defense being that the

portion of the money in question was obtained from

Wendt & Co., through a wagering contract which was

illegal and against public policy, plaintiff ought not to

be permitted to recover, and that they be permitted to

retain that which they confess belongs to the plaintiff.

* * * The authorities uniformly hold that where an

illegal contract has been fully executed and the interests

and differences of the parties to it adjusted and agreed

upon, and the money arising therefrom deposited to the

credit of one or more of the respective party or parties

to whom the money is due, such depositary cannot, when

sued by the party or parties, to whom the money is due,

successfully plead the illegality of the contract or trans-

action through which the money was originally ob-

tained."

In Gilliam v. Brown, 43 Miss. 641, it was decided that

it was well settled that after the illegal contract had been

executed one party in possession of all the gains and

losses resulting from the illicit traffic and transactions,

would not be tolerated to interpose the objection that the

business which produced the fund was in violation of

law.

As was said by Mr. Helm, the referee, in his opinion

deciding the same question involved in a claim of another

creditor of the bankrupt, Dorr:

"After the sale of the stock and the receipt of the

money by the bankrupt or to his credit, the bankrupt was

simply a depositary of the money due to the claimant,
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and to allow the bankrupt or this estate to keep this

money because it is claimed the owner of it had, per-

chance, violated some law in the original transaction

from which it was derived, would be absolutely in-

equitable and a species of legalized robbery. * * *

It is not an answer to this proposition to say that a new

promise made after the illegal transaction has been

wholly completed is necessary to sustain a suit for the

recovery of the proceeds derived from the sale of the

stock. The law from the naked fact will imply a prom-

ise without going into the illegal transaction, if any

such there was. Floyd v. Patterson, 72 Tex. 202.

The money derived from this transaction, which had

been fully executed, could have been recovered from

the broker in an action at law if bankruptcy had not in-

tervened, even if the original transaction should have

been found to have been illegal."

The Montana statute is aimed at the business of a

bucketshop and is intended for the protection of the

public. The Parties are not in pari Delicto, and the

transaction at Bar was not prohibited by the statute.

The learned referee in his opinion sustaining the claim

of respondent very fully covered the question of the il-

legality of the contract, and we quote as follows from

his opinion:

"In the absence of an express statute to the contrary,

the general law of the land does not forbid contracts upon

margin or for the future delivery of any kind of personal

property. By the general law the true test of a contract

of the kind in question is whether or not it could be

settled by the payment of money, and in no other way;
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acceptance of the particular commodity sold; or whether

the party buying could compel the delivery of the com-

modity purchased. It is well settled by the United

States courts that contracts for the future delivery of

merchandise or tangible property or purchases made

upon margins, are not void unless the parties really in-

tend and agree that the goods are not to be delivered, or

the real intent of the parties is that they should merely

speculate in the rise and fall of prices. Where one party

is to pay the other the difference between the contract

price and the market price of goods at the time fixed for

executing the contract, then the whole transaction con-

stitutes nothing more than a wager, and is null and void.

It is further well settled that the burden of proving that

such a transaction is illegal is upon the party who seeks

to impeach it. Roundtree v. Smith, 108 U. S. 269;

Dykers v. Townsend, 24 N. Y. 57; Bibb v. Allen, 149

U. S. 481, 492; Irwin v. Williar, no U. S. 499, 508.

In Clews v. Jamieson, 182 U. S. 461, 489, this same doc-

trine is repeated, and there Mr. Justice Peckham, in

delivering the opinion of the court, said : 'As a sale for

future delivery is not on its face void, but is a perfectly

legal and valid contract, it must be shown by him who

attacks it that it was not intended to deliver the article

sold, and that nothing but the difference between the

contract and the market price was to be paid by the par-

ties to the contract.' * * *"

The referee then continues:

"On the face of a transaction such as this, it would

appear the transaction is legal, and the law does not, in
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the absence of proof, presume that the parties are.

gambling. The proof must show that there was a mutual

understanding that the transaction was to be a mere

settlement of differences ; in other words, a mere wager-

ing contract." Citing

Parker v. Moore, 115 Fed. 789, and

Cleage v. Laidley, 149 Fed. 346, 352.

"It is said by the Supreme Court of the state of Penn-

sylvania, In Re Taylor & Co.'s Estate, 192 Pa. St. 304,

43 Atl. 973, that Tt has been settled by this court so often

that it ought not to require reiteration, that dealing in

stocks, even on margins, is not gambling. Stocks are as

legitimate a subject of speculating, buying and selling, as

flour or drygoods or pig iron. * * * Margin is noth-

ing but security, and a man may buy on credit, with

security or without, or on borrowed money, and the

money may be borrowed from his broker as well as

from a third person. The test is, did he intend to buy or

only to settle on differences? If he had bought and

paid for his stock, held it for a year and then sold, no

one would call it gambling; and yet it is just as little so

if he had had it but an hour, and sold before he had in

fact paid for it. So with selling/ " Citing also

Peters v. Grimm, 149 Pa. St. 163.

The referee then continues

:

"If the transaction was a legitimate one for stocks that

were to be delivered, and not a mere speculation upon the

rise and fall of the market, and was not what is known

as a wagering contract, it was not void either under the

general laws of the United States, or under the laws of
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Montana. There is no doubt that purchases on mar-

gins may be, and frequently are, used as a means of

gambling for a great gain or loss of all one has, but

where the parties to a transaction had no intention of

entering into a gambling transaction, as where the case

is a single purchase of stock of a fixed value, yielding a

regular income, it cannot be said that because he only

paid part of the purchase price, or that he did not receive

the stocks immediately in hand, but they were pur-

chased through a broker doing business even in the state

of Montana, upon a stock exchange in the city of New
York, and delivered to his agents in accordance with the

rules thereof, such a transaction is a gambling transac-

tion, or comes within the inhibition of the laws of Mon-

tana. It is the presumption of law that these parties in-

tended a bona fide transaction. The notice from the

broker was that the transaction in stock was to be made

in conformity to the rules of the New York Stock Ex-

change, and by those rules actual delivery is not only

contemplated, but it becomes an essential feature of a

transaction. All fictitious transactions are condemned,

and any other course than an actual delivery is in vio-

lation of the rules, and the member is liable to suspen-

sion. The object of the Montana statute is to prevent

gambling. While it may be unlawful for any person to

conduct any brokerage business, bucketshop or office

where grain, stock or securities of any kind are sold on

margins, the question still remains in each case whether

the broker and his customer have entered into a bona fide

transaction, or whether it was, in fact, simply a gambling

transaction. Under the rules laid down in Clews v.
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Jamieson, supra, 491, 492, in the absence of plenary proof

to the contrary, this transaction must be held to be a

bona fide transaction. There is no evidence in the rec-

ord that there was any intention on the part of the par-

ties that the transaction should be otherwise. It is,

therefore, vahd, and the claim will be allowed, and the

petition to reconsider and reject the claim which has

been heretofore allowed for $7,312.82 will be denied.

Lynn Helm, referee."

As the act prohibiting gambling is a penal one, it

should be strictly construed, and all sections of the same

should be construed in relation to its title, i. e., "Gambling

Games Prohibited." This act strikes at the occupation

of the gambler, and is intended for the protection of the

public against it. In such a case, where the act prohibits

an occupation as being against good morals, and is made

penal, such acts are construed in a manner to protect the

public and to inflict punishment, if possible, only upon

the man who conducts the occupation which is prohib-

ited.

"It would seem that, when a statute imposes a penalty

for the doing of an act, and singles out as the object of

its prohibition one of the parties to the transaction, or

has in mind only one particular person or class of per-

sons as intended to be affected thereby and punished by

it, it will not, in the absence of an express declaration

that contracts involving a disregard or breach of its

provisions shall be affected by illegality, be construed as

producing that result, especially where the effect would

be to prejudice honest claims and permit dishonest de-

fenses. The court will not ignore, in arriving at a
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conclusion upon this question arising under a particular

act, the whole language and subject-matter of the same,

the evil it is intended to remedy or prevent, the pur-

poses which it seeks to accomplish; and while adhering

to the rule of refusing its aid to one whose cause of

action is founded upon a prohibitive transaction, even

with the consent of the parties, it will not extend the rule

so far as to encourage violations of contracts for the

payment of honest debts as between the parties because

they grew out of tainted originals."

Endlich on interpretation of Statutes, Sec. 458.

"Where an act is prohibited by statute and a penalty

for a violation of the statute is imposed upon one of the

parties only, the parties are not in pari delicto/'

Keener on Quasi Contracts, p. 274.

Inasmuch as the Montana statute refers exclusively

to gambling games, and inasmuch as the sale of stock

on margin is only a gambling game when it is the in-

tention of the parties to settle the differences in cash,

and inasmuch as it is absolutely settled by federal deci-

sions that the buying and selling of stocks on margin

where actual delivery is contemplated is not a gambling

transaction, the Montana statute must receive such a

construction as will make it applicable alone to gambling

transactions. In this manner the clause becomes ger-

mane to the title of the act, which is "Gambling Games

Prohibited," and also to the other clauses, which are fan-

tan, poker, craps, roulette, etc. Doubtless the intent of

the Montana statute was to prohibit the business of con-

ducting a bucketshop. A bucketshop is a place where a
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person bets upon the rise and fall of the market, where

no actual purchases are made. The transaction of re-

spondent was, of course, an actual purchase of stock on

the New York Stock Exchange and an actual delivery.

The court found that the transaction was not a gambling

transaction, and this finding is supported by all of the

decisions upon the subject. There are no Montana de-

cisions construing the statute under discussion. If,

therefore, this statute is strictly construed it must be

held as not referring to legitimate and valid contracts in

which the element of gambling does not enter. In other

words, it cannot be said that the Montana statute defines

all sales of stock on margin as being gambling transac-

tions.

It is also urged upon the court's attention that the

forum being the United States court, it should acquiesce,

if possible, in the general trend of the federal decisions.

Upon matters of commercial law, public policy and

other matters of general public concern, the United

States courts will follow their own decisions and adopt

their own views so as to give uniformity to law irre-

spective of the state decisions to the contrary. As stock

passes by delivery and is used as collateral security in all

classes of commercial transactions, and as the securities

represent in the aggregate more than one-half of the

total wealth of the nation, the rule in relation to com-

mercial paper should be applied and followed.

The rule that the federal courts should follow the state

courts,

"Does not extend to contracts and other instruments

of a commercial nature, the true interpretation and
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Where you have a word which may have a general

wider than that which was intended by the

legislature, when you find it associated with other words
which show the category within which it is to come, it

is cut down and overridden according to the general prop-

osition which is familiarly described as the ejusdem gen-

eris principle."

Beal on Cardinal Rules of Legal Interpretation,

P- 315-

See also

Pages 279-314.

"It is a principle of statutory construction everywhere
recognized and acted upon, not only with respect to

penal statutes, but to those affecting only civil rights

and duties, that where words particularly designating

specific acts or things are followed by and associated

with words of general import, comprehensively desig-

nating acts or things, the latter are generally to be re-

garded as comprehending only matters of the same kind

or class as those particularly stated. They are to be

deemed to have been used, not in the broad sense which
they might bear if standing alone, but as related to the

words of more definite and particular meaning with

which they are associated."

Lewis' Sutherland Statutory Construction, Sec.

422.

See also

Sees. 135, 256, 347, 370, 376, 379, 381, 423-434

and Sec. 527.

Hawaii v. Mankichi, 190 U. S. 197;

U. S. v. Kirby, 7 Wall 482;

U. S. v. Wilson, 58 Fed. 768;

State v. Schumann, 133 Mo. 11 1;

Leinkauf v. Banes, 66 Miss. 207

;

State v. Walsh, 43 Minn. 444.
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effect whereof are to be sought not in the decisions of

local tribunals but in the general principles and doc-

trines of commercial jurisprudence; undoubtedly the de-

cisions of local tribunals are entitled to and will receive

the most deliberate attention and respect of this court,

but they cannot furnish positive rules or conclusive au-

thority by which our judgments are to be bound up and

governed."

Swift v. Tyson, 16 Peters 1-19.

See also

R. R. v. Lockwood, 17 Wall. 357;
Washburn v. Insurance Co., 179 U. S. 1.

In Hartford Insurance Co. v. R. R., 70 Fed. 201, the

federal court had before it a question of public policy in-

volving a stipulation for a release from liability of neg-

ligence. The court said:

"It (i. e. } Iowa decision) constitutes an authoritative

construction of the statutes of the state * * * and a

very persuasive authority that the contract here in ques-

tion is not contrary to public policy. Upon this question,

however, it is not conclusive upon national courts.

Whether or not such a provision of a contract is against

public policy is a question of general law and not de-

pendent upon any local usage or statute. Over this ques-

tion the national courts exercise concurrent jurisdiction

with those of the state, and while the decisions of the

latter are always entitled to the weight of persuasive

authority, the federal courts must in the end exercise

its own judgment.

"

See also

Ward v. Vosburg, 31 Fed. 12;

Leaham v. Fields, 37 Fed. 842.
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The contract between Dorr and respondent was
not executed in Montana, but was executed in New
York, and is to be construed according to the laws of

New York, where marginal transactions are valid.

The Montana statute provides for the punishment of

"any person or persons who conduct any brokerage busi-

ness, bucketshop or office where grain, stocks or securi-

ties of any kind are sold on margins." The stipulated

facts are "that said Dorr was at all the times herein

referred to a member of the New York Stock Exchange,

where the orders of said Forbis were executed." "This

stock in question was purchased through his New York

correspondent in his own name on the stock exchange."

"Said stock was never delivered to said Forbis, but the

orders of Forbis were executed on the New York Stock

Exchange, of which the bankrupt was a member, as

aforesaid."

It is true that Forbis gave an order for the purchase

of stock to Dorr, which Dorr transmitted to his broker

in New York, and the broker in New York purchased

the stock there. This did not involve any sale of any

stock on margin or otherwise in the state of Montana.

The transaction was consummated in the state of New
York. The Montana statute, even if it covered such

transactions, as is involved in this case, only prohibits

sales of stock on margin in Montana.

In New York sales on margins or for future delivery

are valid. The only statute in force in New York re-

stricting such sales was repealed in 1858.

Circumstances almost identical were involved in an

action before the Supreme Court of the state of Mis-
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souri, in the action of Gaylord v. Duryea, 95 Mo. App.

574, 69 S. W. 607. The defendant in this action opened

an account with plaintiff's firm in St. Louis, Mo., and

ordered the purchase of certain stock. The orders were

executed in New York through a brokerage firm there,

by means of telegrams, letters or otherwise. Suit was

brought to recover the balance due after exhaustion of

margins and for commissions. The defense set up was,

"that all of the transactions were illegal and void as

against public policy because they were wagers upon

the rise and fall of the market." The court upon these

facts said:

"As this case comes before us, it strikes us as easy of

solution. It is an action at law, and each side of the

issues of fact having been supported by the testimony,

the finding of the Circuit Court thereon is conclusive.

No points are made in regard to the admission or ex-

clusion of evidence, and our investigation must be con-

fined to the correctness of the legal theories adopted by

the trial court. But it is unnecessary to set out all of the

declarations of law which were given or refused, as they

related to the eflect of a purely speculative intention on

the part of the defendant, and the purchases of stock

were all made in New York City by the correspondents

of the plaintiff, in obedience to telegraphic orders sent

by the latter, and, therefore, constituted New York con-

tracts, to be governed by the laws of that state in respect

to their legality, and not by our statutes."

Gaylord v. Duryea, 95 Mo. App. 574, 69 S. W.

607.
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See also

Champion v. Wilson & Co., 64 Ga. 184;

Postal Tel. Co. v. Lathrop, 33 111. App. 400.

Reference is made to the case of Bears v. Wardell, 199

Mass. 242, 85 N. E. 462. This also was a case very sim-

ilar to the one at bar.

Plaintiff sought to recover of defendants certain mar-

gins which he had delivered to defendants as stock-

brokers, invoking the following law in the state of Mas-

sachusetts :

"Chapter 99 of Gaming, Section 4. Whoever upon

credits or upon margin contracts to buy or sell, or em-

ploys another to buy or sell for his account, any securities

or commodities, intending at the time that there shall be

no actual purchase or sale, may sue for and recover in

an action of contract from the other party to the con-

tract, or from the person so employed, any payment

made, if such other party to the contract or person so

employed had reasonable cause to believe that such in-

tention existed."

In this case the stock was purchased at Boston at the

branch house of McClean & Co., of New York City.

The sales were cleared through the-New York exchange.

The court said:

"This is an action to recover the payments made and

value of securities delivered to the defendant, a stock-

broker, as margins for the purchase and sale of stock.

We are inclined to the view that there was evidence

which, taken at its full weight, supports the conclusions

that the relation between the plaintiff and defendant was
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that of principal and agent, and that this action comes

under the second branch of the statute and that the plain-

tiff employed the defendant as his agent to go to New

York and there make the several purchases of stock on

account of which the payments now sought to be recov-

ered, were made. The revised laws, chapter 74, section

7, supra, governs only contracts made in this state. Re-

vised laws, chapter 99, section 4, supra, does not provide

that the validity of the contracts there described shall

depend upon the law of this jurisdiction unless they are

made here, but leaves their legality to stand or fall upon

a law of the place where the contract is made. No evi-

dence was introduced as to the law of New York. Hence

it must be assumed to be the same as the common law of

this commonwealth. The method of purchase, sale and

delivery of stock disclosed in this record as obtaining in

the Consolidated Stock Exchange, assuming that the

transactions were genuine, may have been found to be

valid at common law, and, therefore, valid in New York."

Bears v. Wardell, 199 Mass. 242, 85 N. E. 462.

The case of Ward v. Vosburg, 31 Fed. 12, cited

supra', was one where a Chicago broker sued a resident

of Wisconsin in the United States Circuit Court for the

Eastern District of Wisconsin for commissions and ad-

vancements. The orders of the plaintiff had been trans-

mitted from Wisconsin by telegrams and letters and had

been executed in Chicago. The court in that case said:

"Upon a careful perusal of the opinion of the court

in Barnhard v. Backhouse, 52 Wis. 597, and of the

record and testimony in that case submitted by counsel



-20—

for the defendant, I am strongly inclined to the opinion

that if the case in judgment involved a Wisconsin trans-

action, arising under the Wisconsin statute, that opin-

ion might be considered a controlling authority here.

* * * The weight of authority is all one way as ap-

plied to Illinois transactions, namely, that a simple op-

tion reserved by the seller to himself as to the time of

delivery of the property within certain limits, and the

settlement of differences upon such contracts, does not

make the contract void as a gambling transaction. The

proofs must go farther and affirmatively show that it

was not the intention of either the seller or the buyer

when the contract was made to deliver any property."

Ward v. Vosburg, 31 Fed. 12.

See also

Layman v. Fields, 37 Fed. 852.

Contracts in Montana are to be interpreted according

to the law and usage of the place where they are to be

performed. The stipulated facts in this case show that

the contract entered into between respondent and ap-

pellant was to be executed in the state of New York, and,

therefore, the contract made between them is to be in-

terpreted according to the law of New York.

"Law of Place. A contract is to be interpreted ac-

cording to the law and usage of the place where it is to

be performed; or if it does not indicate a place of per-

formance, according to the law and usage of the place

where it is made.
,,

Revised Codes of Montana, 1907, Sec. 5035 (C.

C. Sec. 221 1 ).
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It is respectfully submitted for all the reasons given

herein that the judgment of the referee and district judge

were correct and should be affirmed.

W. T. Craig,

Attorney for Respondent.
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a Bankrupt,
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Respondent.
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STATEMENT OF THE CASE
This case comes before this court upon the petition for

a revision of a certain order of the United States Dis-

trict Court for the Southern Division of the Southern

District of California, affirming an order of the Referee

in Bankruptcy, denying a petition of .Carroll Allen, Trus-

tee of the estate of Fred Dorr, a bankrupt, to reconsider

a certain claim of one John J. Forbis, which had hereto-

fore been allowed.

The facts are all stipulated, and are as follows

:

That John J. Forbis is a resident of Butte, Montana,



and was during the months of June and July, 1908; that

Fred Dorr, the bankrupt, was a stockbroker during said

time, with an office in Butte, Montana, conducting a

brokerage business where grain stocks and other securi-

ties were sold on margin, and otherwise.

That on the 30th day of June, 1908, said John J.

Forbis purchased through said bankrupt, 300 shares of

the common stock of the United Steel Corporation at

$37.75, and 100 shares of said stock at $37.87>4 per

share, the total purchase price of all of said stock

amounting, with commission, to the sum of $15,162.50.

That the only sum paid on account of said purchase

was the sum of $3,864.35, which said sum said Forbis

had on deposit with said Dorr at the date of said pur-

chase and was applied on said purchase, leaving a bal-

ance due to said Dorr from said Forbis on account of

said purchase, of the sum of $11,258.15, for which

amount said Dorr held said stock so purchased as se-

curity.

That said Dorr was at all times herein referred to

a member of the New York Stock Exchange where the

orders of said Forbis were executed.

That the value of said 400 shares of the common

stock of the United Steel Corporation so purchased as

aforesaid, was on the 12th day of August, 1908, $18,-

750.00, and that before said date said Dorr had, with-

out the knowledge or consent of said Forbis, disposed of

said stock.

That at the time of the bankruptcy, said Dorr did not

have on hand nor in his possession, any of the stock



purchased by said claimant, nor any stock of the same

kind, nor any money with which to purchase said stock.

That purchase and sale of said stock by said Forbis

and said Dorr were made subject to the following agree-

ment signed by said Dorr and accepted by said Forbis,

to-wit

:

"All orders for the Purchase and Sale of any article

received and executed with the distinct understanding

that Actual Delivery is contemplated, and the party giv-

ing the orders so understands and agrees. It is further

understood that on all credit business, the right is re-

served to close transactions when credits are running out

—or so nearly in our judgment, as to endanger the ac-

count—without further notice, and settle contracts in

accordance with rules and customs of Exchange when

order is executed."

That said purchases of stock were made by said

Forbis through said Dorr, in Dorr's office in Butte,

Montana, and said stock was never delivered to said

Forbis.

Article 23 of the Constitution of the New York

Stock Exchange provides:

"SECTION 8. Fictitious transactions are forbidden.

Any party violating this rule shall be liable to suspen-

sion for a period not exceeding twelve months/'

That the ledger page of said Dorr containing the

account of said Forbis is referred to and made a part

of the evidence herein.

That the bankrupt, Dorr, was suspended on the New
York Stock Exchange, July 29, 1908, and all transactions



of his on said Stock Exchange were closed under the

rules thereof.

That the petition to have Dorr declared a bankrupt

was filed on August 12, 1908, at which time the value

of said 400 shares was $18,750.00.

The questions involved in this petition for review

are as follows:

First : Was the said purchase of the stock by Forbis

a purchase of stock on margin?

Second: Do the provisions of Section 8416 of the

Revised Codes of Montana prohibit the purchase and

sale of stock on margin?

Third: Does said Section 8416 of the Revised Codes

of Montana- establish the public policy of said state

against the purchase and sale of stock on margin?

Fourth: Was the purchase of said stock by said

Forbis such a marginal sale as is prohibited by the pro-

visions of Section 8416 of the Revised /Codes of Mon-

tana?

Fifth : Was the purchase of said stock by said Forbis

such a marginal sale as is prohibited by the public policy

of the State of Montana?

Sixth : Was the purchase of said stock by said Forbis

a marginal gambling transaction in stock?

Seventh: Does the fact that Dorr resold the stock

purchased by Forbis on margin before he was ordered

to do so by Forbis allow Forbis to recover on his contract

if such contract was illegal or prohibited by the public

policy of the State of Montana?



The errors relied upon by petitioner upon this

petition for review are as follows:

First: In holding that said claim of John J. Forbis

was not based upon the contract for the purchase of

stock on a margin.

Second : In holding said claim was not founded upon

a marginal gambling transaction in stock.

Third : In holding that the contract of purchase upon

which said claim is based is not in conflict with the pro-

visions of Section 8416 of the Revised Codes of the State

of Montana.

Fourth : In holding that the contract upon which said

claim is based was not illegal.

Fifth: In holding that said claim was not barred by

Section 8416 of the Revised Statutes of the State of

Montana.

Sixth: In holding that the contract upon which said

claim is based was not void.

Seventh : In holding that the contract upon which said

claim was founded was not prohibited by the public pol-

icy of the State of Montana.

Eighth: In holding that said Forbis was entitled to

have said claim allowed notwithstanding the provisions

of said Section 8416 of the Revised Codes of the State

of Montana.

The transaction between the Respondent Forbis,

and the Bankrupt Dorr, in Dorr's office in Butte,

Montana, on June 30, 1908, was a purchase of stock

on margin.

On June 30, 1908, the respondent, in the office of
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Dorr, where stocks were sold on margin, bought 400

shares of the common stock of the United Steel Cor-

poration, the purchase price being $15,162.50, the paid

on account of said stocks the sum of $3,864.35, leaving

a balance due Dorr thereon, in the sum of $11,258.15,

for which last sum Dorr held said 400 shares of stock

as security, with the right to sell the same without no-

tice, if, m Dorr's judgment, the credit was running out

(or in other words, the margin was being wiped out by

a fall in the market). (Tr. pp. 12-13).

That this is a purchase of stock on margin there can

be no doubt.

What is a sale of stock on margin? To answer this

question correctly we must determine the legal definition

of the word "margin."

"Margin" is a sum of money, or other security, de-

posited with a broker by a customer as a portion of the

purchase or sale price of stocks, as security for the

broker to protect him against the fluctuations of the

market, while the customer decides to one of three things

he may do with his contract:

First: (a) If the customer bought the stock, he may

sell it; or (b), if the customer sold the stock, he may

buy it in to cover

;

Second: (a) If the customer purchased stocks he

may receive it by paying the balance of purchase price;

or (b), if a customer sold, he may deliver;

Third: The customer may allow, or the broker may

decide to close out his contract by either a purchase or

sale, if the market has not been in his favor.
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In any event, the broker is protected, as his contract

allows him to close transactions, i. e., contracts for pur-

chase or sale when margin gets so small that the danger

line is being reached as far as the security the broker

has on deposit.

The form of contract, or bought and sold note, of

each broker is different in language, but all have the legal

effect of allowing the broker to sell out his customer

when his margin becomes, in the broker's judgment, too

small for safety.

The form used by Dorr was as follows

:

"It is further understood on all credit business, the

right is reserved to close transactions when credits are

running out—or so nearly so in our judgment, as to en-

danger the account—without further notice, and settle

contracts in accordance with rules and customs of ex-

change when orders are executed." (Tr. p. 13.)

The Supreme Court of the State of California, in the

case of Sheehy v. Shinn, 103 Cal. 325, opinion by Beatty,

C. J., has given the definition of "margin," quotation

from page 330:

"The meaning of the word 'margin,' as ordinarily

used in connection with stock sales, has long been well

understood. As most frequently employed in this state

at the time of, and for many years prior to, the adoption

of the constitution, it meant the sum deposited by a pur-

chaser of stock with his broker, being a certain percent-

age of the purchase price of the stock, the broker agree-

ing to advance the balance of the purchase price upon

condition that he should hold the stock as security for his
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advances, with the right to sell it in case of depreciation

in value and failure of the purchaser to keep the margin

good. This, we say, is the sense in which the word was

most frequently employed, but it was also employed to

describe deposits made by sellers and purchasers of stock

for future delivery upon a variety of conditions, and in

various ways which need not be considered here. It is

enough for all the purposes of this case to say that when-

ever the purchaser of stock paid to the vendor of the

stock, or to his broker, a percentage of the purchase

price upon an agreement, that the stock should be held

as security for the balance, the amount so paid was

'margin,' in the same sense in which the term was used

by the framers of the constitution."

A margin is a deposit of money made by the purchaser

or seller of goods, stocks and grains bought to be sold for

future delivery to protect the persons from whom they

buy or to whom they sell, from a loss by depreciation or

increase in the value of the stocks, goods, or grain so

sold.

Memphis Brokerage Assn. v. Cullen, 79 Tenn.

95, 77.

In the parlance of the stock market, "margin" is a

portion of the price of the stock or commodity pur-

chased or sold, which the purchaser deposits with the

broker as security.

MqClain v. Fleshman, 106 Fed. 880 (C. C. A.).

Markham v. Jaudon, 49 Barb. (N. Y.) 462, 465.

In this case Forbis purchased stock of the value of

$15,162.50 and paid on account thereof only $3,864.35.
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This was his margin deposited with the broker as se-

curity, and enabled him to speculate in five times the

amount of stock that he could have purchased by paying

for it in full. This is one of the great evils of marginal

business, as the speculator is frequently closed out by the

market going against him, whereas, if he had purchased

only such stock as he could pay for, the rapid fluctuation

of the market against him would not despoil him of his

entire investment. That this was a marginal transaction

within the provision of the statute of Montana seems to

us to be a demonstrated proposition.

Section 8416 of the Revised Codes of Montana

does prohibit the purchase or sale of stock on margin,

and the Forbis contract being one on margin, was

illegal.

The Montana Statute which the Trustee asserts pro-

hibits this class of contracts and makes them illegal is

as follows:

Sec. 8416, Revised Codes of Montana, 1907:

"GAMBLING GAMES PROHIBITED. Any per-

son who carries on, opens or causes to be opened, or who

conducts or causes to be conducted, or operates, or runs,

as principal, agent or employee, any game of monte,

dondo, fan-tan, tan, stud-horse, poker, craps, seven and

a half, twenty-one, faro, roulette, draw-poker, or the

game commonly called round-the-table poker, or solo, or

any banking or percentage game, or any game commonly

known as a sure-thing game, or any game of chance

played with cards, dice or any device whatever, or who

runs or conducts or keeps any slot machine, or other
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similar machine, or permits the same to be run or con-

ducted, for money, checks, credits, or any representative

of value, or for any property or thing whatever, or any

person or persons who conduct any brokerage business,

bucket shop or office where grain stocks or securities

of any kind are sold on margins, or any person owning

or in charge of any saloon, beer hall, bar room, cigar

store, or other place of business, or any place where

drinks are sold or served, who permits any of the games

mentioned in this section to be played in or about such

saloon, beer hall, bar room, cigar store, or other place

of business, or permits any slot machine, or other similar

machine to be kept therein, is punishable by a fine of not

less than one hundred nor more than one thousand dol-

lars, and may be imprisoned for not less than three

months, nor more than one year, or by both such fine

and imprisonment. (Act approved March 5, 1907, Sec.

1.) (10th Sess. Chap. 115.) Montana Penal Code."

The plain and unambiguous terms of this section of

the Montana Codes absolutely point to one conclusion,

and one only; the legislature of that state proposed to

abolish gambling, in fact, the very heading of the sec-

tion is, "Gambling Games Prohibited," then the section

enumerates the games that are put on the blacklist as

gambling games, and among them is selling stocks on

margin. Would anyone argue for a minute if this was

a poker or faro debt instead of a stock margin debt,

that the money could be recovered ? Most assuredly not.

The legislature, in plain and certain terms by this enact-

ment, established the law of Montana in regard to the
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operation of certain games and business, and made it a

penal offense to conduct a place where stock was sold on

margin. The bankrupt, in defiance of that law, opened

his brokerage office in Butte, Montana, where the re-

spondent, just as much in contravention of the statute,

traded with him and bought stock of Dorr, the bank-

rupt, on margin. The very consideration of respondent's

claim is unlawful, viz., the results of his marginal deal;

he could not purchase stock on margin without a viola-

tion of the law, and the law will not assist anyone to

found a right upon its violation.

That the legislature of a state can prohibit the pur-

suit of certain occupations, if it deems them to be in-

jurious to the public welfare and good, has been definitely

decided and established in the liquor, lottery and stock

wager cases. A case particularly in point on this ques-

tion was taken to the Supreme Court of the United States

from California. In this state we had before the Con-

stitutional Amendment of Nov. 3rd, 1908, a provision in

our constitution which made all contracts for the pur-

chase and sale of stocks on margin void, Sec. 26, Article

IV. of the Constitution of California, and said section

further provided that any money paid on such contracts

might be recovered in any court of competent jurisdic-

tion.

Mr. Justice Holmes delivered the opinion of the

Court, and in the decision used the following language

:

"Even if the provision before us should seem to us

not to have been justified by the circumstances locally

existing in California at the time when it was passed, it
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is shown by its adoption to have expressed a deep-seated

conviction on the part of the people concerned as to

what that policy required. Such a deep-seated conviction

is entitled to great respect. If the state thinks that an

admitted evil cannot be prevented except by prohibiting

a calling or transaction not in itself necessarily objec-

tionable, the courts cannot interfere, unless, in looking

at the substance of the matter, they can see that it 'is a

clear, unmistakable infringement of rights secured by the

fundamental law.' Booth v. Illinois, 184 U. S. 425, 429,

45 L. ed. 623, 626, 22 Sep. Ct. Rep. 425, 427. No court

would declare a usury law unconstitutional, even if

every member of it believed that Jeremy Bentham had

said the last word on that subject, and had shown for

all time that such laws did more harm than good. The

Sunday laws, no doubt, would be sustained by a bench of

judges, even if every one of them thought it superstitious

to make any day holy. Or, to take cases where opinion

has moved in the opposite direction, wagers may be de-

clared illegal without the aid of statute, or lotteries for-

bidden by express enactment, although at an earlier day

they were thought pardonable at least. The case would

not be decided differently if lotteries had been lawful

when the 14th Amendment became law, as indeed they

were in some civilized states. See Ballock v. State, 73

Md. 1, 8 L. R. A. 671, 20 Atl. 184.

"We cannot say that there might not be conditions

of public delirium in which at least a temporary prohi-

bition of sales on margins would be a salutary thing.

Still less can we say that there might be thought a salu-
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tary thing, even if we disagreed with the opinion. Of

course, if a man can buy on margin he can launch into

a much more extended venture than where he must pay

the whole price at once. If he pays the whole price, he

gets the purchased article, whatever its worth may turn

out to be. But if he buys stocks on margin, he may put

all his property into the venture, and being unable to

keep his margins good if the stock market goes down,

a slight fall leaves him penniless, with nothing to repre-

sent his outlay, except that he has had the chances of a

bet. There is no doubt that purchases on margin may

be and frequently are used as a means of gambling for

a great gain or a loss of all one has. It is said that in

California, when the constitution was adopted, the whole

people were buying mining stocks in this way with the

result of infinite disaster. Cashman v. Root, 89 Cal. 373,

382, 383, 12 L. R. A. 511, 26 Pac. 883. If at that time

the provision of the constitution, instead of being put

there, had been embodied in a temporary act, probably no

one would have questioned it, and it would be hard to

take a distinction solely on the ground of its more per-

manent form. Inserting the provision in the constitu-

tion showed, as we have said, the conviction of the people

at large that prohibition was a proper means of stopping

the evil. And as was said with regard to a prohibition

of option contracts in Booth v. Illinois, 184 U. S. 425,

431, 46 L. ed. 623, 627, 22 Sep. Ct. Rep. 425, we are un-

willing to declare the judgment to have been wholly with-

out foundation."

Otis v. Parker, 187 U. S. 606; 47 Law ed. 323.
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The Supreme Court of the United States, in a case

cited in the foregoing quotation, held that the police

power of a state extends not only to the right to prohibit

gambling, but also to prohibit those acts which may be

used as disguises for unlawful practices, and thus have a

tendency to be inimical to the public interest and welfare.

Booth v. Illinois, 184 U. S. 426, 46 L. ed. 624.

The learned Referee in Bankruptcy, in construing the

foregoing Montana Statute, said:

"The Montana Statutes are, no doubt, enacted for

the purpose of preventing gambling in stocks, as well as

by other devices, and it is, therefore, necessary to deter-

mine whether or not this is a gambling transaction, for

if it is, it is in violation of the general law of the land,

as well as the Montana Statute. The same rules that will

determine whether or not it is a gambling transaction un-

der the general law will also determine whether it is a

gambling transaction under the laws of the State of

Montana, for it must be determined in each case what

was the purpose and intent of the parties in entering into

the transaction. Whether or not a transaction is a gamb-

ling transaction, can be determined in this case only by

the circumstances under which it is had. In the absence

of an express statute to the contrary, the general law of

the land does not forbid contracts upon margin or for

the future delivery of any kind of personal property."

(Tr. pp. 19-20.)

Then, in the face of the fact that he is construing a

statute which makes it a penal offense to conduct a place
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where stocks are sold on margin, and forgetting the

exception just stated by himself, "in the absence of an

express statute to the contrary," decides that a marginal

contract in the State of Montana is to be construed ac-

cording to the general law of the land, just as if there

was no law upon the statute books of Montana prohibit-

ing this very class of contracts, such a statute being the

very and only exception pointed out by himself. Ac-

cording to this construction, the Montana legislature

meant nothing when they passed this severe penal pro-

hibition upon such contracts. This, however, is against

all recognized rules for statutory construction.

The leading case on construction of statutes of this

character is Miller v. Amnion, 145 U. S. 421, and after

a careful resume of the authorities, the Supreme Court

said, quoting from Harris v. Runnels, 12 Howard 79,

"When the statute is silent and contains nothing from

which the contrary can be properly inferred, a contract

in contradiction of it is void." This action (Miller v.

Ammon) was brought to recover the purchase price of

certain wine in the City of Chicago, sold to a resident and

citizen of Wisconsin. The suit was brought in the

United States Circuit Court for the Southern District

of Iowa. The defendant pleaded as a defense, a munici-

pal ordinance of the City of Chicago which imposed a

license on wholesale liquor houses, which plaintiff had

not complied with in securing a license at the time of

the sale of the wine. A demurrer to this defense was

sustained and the defendant electing to stand on such

defense, judgment was taken against him and he sued
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out a writ of error to the Supreme Court; Mr. Justice

Brewer delivered the opinion and said, in conclusion,

after reviewing the authorities, 145 U. S. p. 427

:

"In the light of these authorities the solution of the

present question is not difficult. By the ordinance, a sale

without a license is prohibited under penalty. There is

in its language nothing which indicates an intent to

limit its scope to the exaction of a penalty, or to grant

that a sale may be lawful as between the parties, though

unlawful as against its prohibitions; nor when we con-

sider the subject matter of the legislation, is there any-

thing to justify a presumed intent on the part of the

lawmakers to relieve the wrongdoer from the ordinary

consequences of a forbidden act. By common consent

the liquor traffic is freighted with peril to the general

welfare, and the necessity of careful regulation is uni-

versally conceded. Compliance with those regulations

by all engaging in the traffic is imperative; and it can-

not be presumed, in the absence of express language, that

the lawmakers intended that contracts forbidden by the

regulations should be as valid as though there were no

such regulations, and that disobedience should be at-

tended with no other consequence than the liability to

the penalty. There is, therefore, nothing in the lang-

uage of the ordinance or the subject matter of the regu-

lations, which excepts this case from the ordinary rule

that an act done in disobedience to the law creates no

right of action which a court of justice will enforce.

"For these reasons the judgment of the Circuit Court
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will be reversed, and the case remanded, with instructions

to overrule the demurrer to the answer/'

It has been so often decided, that it has become a

legal maxim, that when any matter or thing is made

illegal by statute, whether by express prohibition, or by

being made subject to a penalty, a contract founded di-

rectly upon such matter or thing is itself illegal and void,

and further, any contract growing out of an act that is

illegal, is also invalid. Examples of this are contracts

for brandy manufactured and sold in violation of the

revenue law; smuggled goods; a contract to dance at a

theatre that has not been licensed; a check, upon which

payment was stopped, given to a county agricultural

society in payment of an entrance fee for a horse to

compete for prizes offered by the society, in trial of

speed; horse racing being made penal by statute, can-

not be made the basis for an action.

When a certain class of business is allowed to operate

on a license, or when it is prohibited, all contracts made

in the engagement of such business, if without a license

or prohibited, are illegal and void. It makes no differ-

ence to the law, if a party engages in a contract about

or in connection with a forbidden act, whether he loses

or gains by the transaction, it will leave him where it

finds him, applying the well known and frequently used

maxim, in pari delicto.

Pertinent illustration of the foregoing is found in the

following cases:

Perkins v. Cummings, 2 Gray (Mass.) 258.



20

Kidder v. Blake, 45 N. H. 530.

Mudgett v. Morton, 60, Me. 260.

Kitchen v. Greenbaum, 61 Mo. 110.

Comly v. Hillegas, 94 Pa. St, 132.

Dillon v. Palmer, 46 Towa 300.

Melchoir v. McCarty, 31 Wis. 252.

De'Gegnis v. Armstead, 10 Bingham 107.

Harriman v. Northern Securities
v
Co., 197 U. S.

245-295; 49 L. ed. 763.

One of the leading cases most frequently cited in re-

gard to illegal contracts, is Coppel v. Hall, 7 Wallace

542, 558; Mr. Justice Swayne, delivering the decision of

the Supreme Court, said:

"The defense is allowed, not for the sake of the de-

fendant, but of the law itself. The principle is indispensa-

ble to the purity of its administration. It will not en-

force what it has forbidden or denounced. The maxim,

ex dolo malo non oritur actio, is limited by no such qual-

ification. The proposition to the contrary strikes us as

hardly worthy of serious refutation. Whenever the il-

legality appears, whether the evidence comes from one

side or the other, the disclosure is fatal to the case. No

consent of the defendant can neutralize its effect. A
stipulation in most solemn form to waive the objection

would be tainted with the vice of the original contract

and void for the same reasons. Wherever the contam-

ination reaches, it destroys. The principle to be ex-

tracted from all the cases is, that the law will not lend

its support to a claim founded upon its violation.

"
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However, in this case we are not left to construction

of the Montana statute to arrive at the intentions of the

Montana legislaure, for at the same time Section 8416

was enacted, the legislature added to the force of that

section by providing that anyone who lost money in doing

any of the prohibited things might recover the same if

they followed the provisions of Section 8430, of the Re-

vised Codes of Montana, which is as follows:

"8430. Losses at gambling may be recovered in civil

action. If any person, by playing or betting at any of

the games prohibited by this act, loses to another person

any sum of money, or thing of value and pays or delivers

the same, or any part thereof, to any person connected

with the operation or conducting of such game, either as

owner, or dealer, or operator, the person who so loses

and pays or delivers may, at any time within sixty days

next after the said loss and payment or delivery, sue for

and recover the money or thing of value so lost and paid,

or delivered, or any part thereof from any person having

any interest, direct or contingent in the game, as owner,

backer, or otherwise, with costs of suit, by civil action

before any court of competent jurisdiction, together with

exemplary damages, which in no case shall be less than

fifty, nor more than five hundred dollars, and may join

as defendants in said suit, all persons having any in-

terest, direct or contingent, in such game as backers,

owners, or otherwise. (Act approved March 6, 1907.

15). (10th Sess. Chap. 115.)"

Recognizing the fact that under the statute any one

who engaged in the prohibited games or business as a
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player or speculator was in pari delicto with the person

who operated said game or business, the legislature of

Montana provided by Sec. 8430, supra, that by filing a

suit within sixty days might recover the money paid, and

this is the only method by which such a claim might have

been made valid. Forbis might have filed a claim for the

amount of the margin he had put up with Dorr, under the

Montana statute, and have had it allowed for that

amount, but he elected to stand on his contract with Dorr

for the purchase of stock on margin, and having done

so must stand or fall with his contract and accept the con-

sequences of his illegal act the same as Dorr would be

compelled to do, if he was suing Forbis for advances

and commissions while this section bars the way. The

question of intent is not an issue in this case. The plain,

uncompromising statute of Montana forbids recovery.

Forbis is tarred with the same stick of illegality that

Dorr is.

Section 8416 of the Revised Codes of Montana

establishes the public policy of said State against the

purchase and sale of stock on margin.

When a state enacts a statute declaring a certain

occupation or business illegal, it thereby establishes its

public policy in regard to such occupation or business.

The State of Montana by statutory enactment has

placed the ban upon the business of a stock broker selling

stocks on a margin. Engaging in such business is a

crime punishable by one year's imprisonment. We do

not see how the state could any more definitely indicate

its policy that such business was not to exist. The legis-



23

lature of Montana went much further than California,

where all such contracts have been held void, in regard to

this form of gambling; California was satisfied in making

the contracts void, but Montana said that such business

should not exist and placed a penal prohibition thereon.

The public policy of a state or nation must be deter-

mined by its constitution, statutes and judicial decisions.

Vidal v. Girard's Executors, 2 Howard 127.

Swann v. Swann, 21 Fed. 299.

U. S. v. Trans-Missouri Frt. Assn., 58 Fed. 58

C. A. A.

The enactment of a statute prohibiting, regulating or

licensing a business establishes the public policy of the

state in regard to such business, and the constitutional

provision in California, before amendment, established

the public policy of this state in regard to the marginal

stock cases.

Rued v. Cooper, 119 Cal. 469.

"The constitutional provision, under which the claim

is made, is a declaration of public policy, and in that

light the case should be considered."

A contract made in the State of Montana to buy or

sell stocks on margin is against the public policy of that

state and the contract upon which Forbis bases his claim

is void.

A contract that binds its maker to do something op-

posed to the public policy of the state, or conflicts with

its wants, interests, or prevailing sentiments, or our obli-

gations to the world, or is repungant to the morals of
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the time, is against public policy and void. By public

policy is intended that principle which holds that no

citizen can lawfully do that which has a tendency to be

injurious to the public or against the public good, which

may be termed the policy of the law, or public policy in

regard to the administration of the law. The adminis-

tration of justice is maintained at the public expense;

courts will never, therefore, recognize any transaction

which in its object, operation, or tendency is calculated

to be prejudicial to public welfare. As it has been said,

"It is the duty of all courts of justice to keep their eye

steadily upon the interests of the public, even the admin-

istration of commutative justice; and when they find an

action founded upon a claim injurious to the public, to

give no countenance or assistance in foro civili." Green-

wood Public Policy, p. 2.

The claim of Forbis in this case is founded upon a

contract forbidden by the public policy of the State of

Montana where it was made. Forbis comes into court

and asks the administrators of justice to pay his claim

against the estate of the bankrupt the same as those

claims that are founded upon legal contracts. This will

not be allowed when it can be shown, as we maintain we

have shown in this case, that the claim is founded upon a

contract that is prohibited by the public policy of Mon-

tana. There can be no argument upon the proposition

that if Forbis was before this court with a claim for

money lost or paid to Dorr under any of the other pro-

visions of Section 8416 of the Revised Codes, that it

would be considered for a moment. Why, therefore,
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should his claim, because it is a purchase of stock instead

of a stack of poker chips be given any different footing by

the law? We maintain that such cannot be the case.

The State of Montana, like many of her sister states in

the West, when enacting her codes, followed and adopted

many of the code provisions of California. In this state,

California, the law prescribes that the consideration of

all contracts must come within the provisions of Sec.

1667 of the Civil Code.

Civil Code, Sec. 1607.

Section 1667 of the Civil Code is as follows:

"1667. WHAT IS UNLAWFUL: That is not law-

ful which is

:

"1. Contrary to an express provision of law;

"2. Contrary to the policy of express law, though

not expressly prohibited; or,

"3. Otherwise contrary to good morals."

We find the identical statutory provision in Sections

5003 and 5051, Revised Codes of Montana, 1907, and in

the case of Glass, et al. v. Basin & Bay State Mining

Company, 77 Pac. 302 (Montana), these sections are

construed and their derivation is given.

It is a well established rule of law that when a statute

is adopted in the same language from another jurisdic-

tion, that the construction, and interpretation thereof, in

the courts of last resort are adopted with it and will be

binding on the courts of the state adopting such statute.

Therefore, the decisions of the Supreme Court of Cali-

fornia are as much in point on these statutory provisions

as that of Montana.
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People v. Wilson, 117 Cal. 242.

The law of California prohibits the loaning by a pub-

lic officer of the public funds. The defendant deposited

certain public moneys rightly in his possession as In-

surance Commissioner in the Pacific Bank. The bank

failed and the Attorney General brought an action

against him on behalf of the people, and recovered judg-

ment. The defendant pleaded that he had deposited the

moneys in the bank and was not responsible for the

failure of the bank, or to pay the moneys deposited. The

Supreme Court held that the deposit of money in the

bank was "in contravention of the spirit, if not the letter

also" of the subdivisions of the penal code, "and thus

were unlawful (Civil Code, Sec. 1667.)"

Union Collection Company v. Buckman, 150 Cal.

160.

This action was brought upon the promissory notes

payable to plaintiff's assignor. Defendant admitted the

execution of the notes, but alleged they were given to one

McMahon in payment of a gambling debt. The trial

court so found and gave judgment for defendant. The

plaintiff moved for a new trial, which was denied, then

appealed. Justice Angellotti in writing the decision of

the Supreme Court, said, p. 161

:

"As already stated, the evidence sufficiently supports

the conclusion of the trial court that the original notes

were given to McMahon by defendant solely to evidence

an alleged indebtedness for money lost by defendant to

McMahon at a gambling game in a gambling house. At

the outset, therefore, it may be stated that it is clear

that under the settled law of this state the consideration
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for such notes was contra bonas mores and unlawful

(Civ. Code, Sees. 1607, 1667), and that McMahon could

not have recovered thereon."

The /Court then held that the assignee with knowledge

stood in the shoes of the original payee and affirmed the

decision of the trial court.

Kreamer v. Earl, 91 Cal. 113, 117.

This was an action by a special administrator to

compel the conveyance of a parcel of ground, title to

which had been procured from the state in a manner that

led the Court to find was "not authorized by law," and in

its decision the Court used the following language:

"It is not necessary that the act itself, or any other

act, should declare in express words such a contract to

be void. If, upon a review of all the state legislation

upon the subject, such a contract appears to contravene

the design and policy of the laws, a court of equity will

not enforce it. (Civ. Code, Sec. 1667; Dial v. Hair, 18

Ala. 800; 54 Am. Dec. 179; Smith v. Johnson, 37 Ala.

636.) 'No court will lend its aid to give effect to a

contract which is illegal, whether it violates the common

or statute law, either expressly or by implication.'

(Damrell v. Meyer, 40 Cal. 170.) The parties being in

pari delicto, the Court will leave them where it finds

them. (Waterman on Specific Performance, Sec. 207.)"

One of the early decisions which holds that certain

classes of contracts are void on the grounds of public

policy, is that by Lord Holt in Bartlett v. Vinor, Carthew

251, wherein he said:
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"Every Contract made for or about any Matter or

Thing which is prohibited and made unlawful by any

statute, is a void Contract, though the Statute itself does

not mention that it shall be so, but only inflicts a penalty

on the offender, because a Penalty implies a Prohibition,

though there are no prohibitory Words in the Statute."

Dillon & Palmer v. Allen, 46 Iowa 300.

"I. At the time the contract sued upon was entered

into and performed by plaintiff, the following statute of

this state was in force

:

" 'If any person run any threshing machine in this

state, without having the two lengths of tumbling rods

next the machine, together with the knuckles or joints

and jacks of the tumbling rods safely boxed and secured

while the machine is running, he shall be deemed guilty

of a misdemeanor, and be punished by a fine of not less

than ten or more than fifty dollars for every day or part

of a day he shall violate this section; and an action may

be maintained for services rendered by or with any such

threshing machine, for the benefit of the school fund/

Code, Sec. 4064. This provision was amended by Chap.

38, Acts Fifteenth General Assembly, as follows:

"Section 1. That Section 4064, of Chapter II., Title

24 of the Code, be amended by striking out all the part

of said section after the word 'Section' in the seventh

line, and inserting in lieu thereof the following : And any

person who shall knowingly permit either his own grain

or any that may be in his possession or under his control

to be threshed by a machine, the rods, knuckles or joints
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of which are not boxed in accordance with the require-

ments of this section, shall be liable to like fine as that

prescribed for the person running such a machine, both

of which fines may be recovered in an action brought

before any court of competent jurisdiction.

"II. We are required to determine whether, under

this statute, the answer of defendant, assailed by the

demurrer, presented a sufficient defense to the action.

We think it a settled doctrine of the common law, that

contracts intended to promote, or requiring the perform-

ance of acts forbidden by statute are void, and this is so,

though the statute does not so declare, but only inflicts

a penalty for its violation upon the parties forbidden to do

the acts. See Chitty's Contracts, 694-7, and authorities

cited in notes. Guenther v. Dewein, 11 Iowa 133; Pike

v. King, 16 Iowa 49.

"III. We do not understand that counsel for plain-

tiffs question the correctness of this rule, as it is gen-

erally expressed, but claim that this case is within cer-

tain admitted exceptions to its operation. They argue,

in the first place, that the parties were in pari delicto,

and, therefore, if defendant be protected from his con-

tract, he will thus be permitted to take advantage of his

own wrong. While the principle upon which this posi-

tion is based is the substance of a maxim of the law,

yet it is the subject of exceptions and modifications by the

application of other doctrines and rules, which may truly

be said of almost all rules of law. The effects of statutes

which make unlawful specified acts, upon persons vio-

lating them or aiding in their violation, are not con-
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sidered in their enforcement by the courts. If one of-

fender suffers thereby and the other gains an apparent

benefit, no argument can be drawn therefrom for sus-

pending the operation of the law. This is an incident in

the administration of justice against which neither legis-

latures nor courts can provide. The party suffering, be-

ing in delicto, cannot complain of the operation of the

law, for he merits the punishment prescribed for its vio-

lation. It cannot be said that the law confers upon the

other a benefit because of his violation of its provisions.

What he gains comes to him as a punishment of the

other party, not as a reward to himself. In like cases,

as where contracts are made upon Sunday, both parties

violating prohibitions of the statute, the law is enforced,

even though one of the guilty parties may be exempted

from a liability that would otherwise exist against him.

It often happens that a defendant may avoid his con-

tract in an action thereon by alleging his joint wrong

and criminality with the other party in violating a statute

by entering into the contract. Wheeler v. Russel, 17

Mass. 258; 2nd jChit. Cont. (Russell's Ed., 11th Am.)

975."

In the following case from Missouri, the Court held

the contract void because the consideration was illegal,

for the reason that it was in direct contravention of the

statute law of the state as well as the public policy, and in

its decision the Court gives a clear statement of the law of

public policy and cites many cases bearing on the question

at issue here.

Kitchen v. Greenabaum, et al., 61 Mo. 110.
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This was an action brought to recover $600.00 al-

leged to have been fraudently obtained from plaintiff by

defendants. Plaintiff attempted to state in his petition

a cause of action for fraud in that defendants has secured

from him by fraud a lottery ticket that had drawn a

prize of $600.00. The defendants filed a general de-

murrer on the ground that the petition, alleged an il-

legal transaction, to-wit, the sale of a lottery ticket,

which sale is prohibited by the law of Missouri. The

trial court sustained the demurrer and the plaintiff ap-

pealed to the Supreme Court.

Judge Sherwood, in delivering the opinion of the

Court, said:

"The Constitution of this State prohibits the legisla-

ture from authorizing any lottery, and forbids the allow-

ance of the sale of lottery tickets (Sec. 28, Art. 4, Const,

of Mo.). Sec. 28, Art. 8, Wagn. Stat., p. 563, vol. 1, is

as follows : 'Any person who shall sell or expose to sale,

or cause to be sold or exposed to sale, or shall keep on

hand for the purposes of sale, or shall advertise or cause

to be advertised for sale, or shall aid or assist, or be in

anywise concerned in the sale or exposure to sale, of any

lottery ticket or tickets, or any share or part of any lot-

tery ticket in any lottery, or device in the nature of a

lottery, within this state, or elsewhere, and any person

who shall advertise or cause to be advertised, the drawing

of any scheme in any lottery, and shall be convicted there-

of in any court of competent jurisdiction shall for each

and every such offense forfeit and pay the sum not ex-

ceeding one thousand dollars.'
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"The petition in this case clearly discloses that the

ticket in question falls within the purview of the above

statutory provision, and the sale, therefore, was in vio-

lation of the law. No importance is to be attached to

the fact that the ticket, prior to its sale, had drawn a

prize, the statute under consideration being sufficiently

comprehensive to embrace sales made subsequently as

well as anterior to the drawing. Otherwise the beneficient

purposes of the statute might be very readily evaded, by

simply making sale of the tickets after the drawing, but

before the discovery of the winning numbers. It will be

observed that the statute referred to levels its denuncia-

tions and penalties, not only against those who sell lot-

tery tickets, but against 'any person who shall * * *

be in anywise concerned in the sale or exposure to sale.'

It follows from this that the defendants as well as the

plaintiff are guilty of violating the law. And the rule

which generally prevails when either party to the illegal

contract or transaction applies to the courts for aid, had

been correctly stated by counsel for defendants."

The Montana law of public policy especially follows

that of California, as they have adopted in exact lang-

uage the statute of our state, in denning illegal considera-

tions of contract. Sec. 5501 of the Revised Codes of

Montana, 1907, being the duplicate of Section 1667 of

the Civil Code of California. The many California cases

which hold that a void contract cannot form the basis

of a judicial decision, are as good authority in this court

in determining the validity of a Montana contract as the

decisions of the Supreme Court of Montana.
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The following California cases are a few of the many

decisions by our own Supreme Court to the effect that a

contract entered into for an illegal consideration will not

be enforced by a court of justice, but the parties will be

left where their own acts have placed them

:

Santa Clara Lumber Co. v. Hays, 76 Cal. 387.

Gardner v. Tatum, 81 Cal. 373.W -

Jones v. Hanna, 81 Cal. 509.

Estate of Croome, 95 Cal. 69.

Buck v. City of Eureka, 109 Cal. 504.

Chateau v. Singla, 114 Cal. 94.

DeLeonis v. Walsh, 140 Cal. 175.
#

The leading case in Montana is one in which the

question of the illegal consideration of the contract

therein in question was very carefully considered by the

Supreme Court and after an exammination of the au-

thorities from many states, and notably those of Cali-

fornia, the Court enunciated those principles of law con-

tended by the Trustee to be applicable to the contract

upon which Forbis bases his claim in this matter. Glass

et al. v. Basin & Bay State Mining Company, 77 Pac.

302 (Mont).

Plaintiffs being owners of 1425 shares of the capital

stock of the defendant corporation at the request of de-

fendant, deposited 1400 shares thereof with defendant

to be sold to pay debts and current liabilities of defend-

ant, and in consideration for such stock plaintiff James

Glass should have the offices of Vice-President, Trustee

and General Manager of defendant corporation, and

Plaintiff Alexander J. Glass should have the office of
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Trustee and Treasurer of defendant corporation until the

business of defendant should be in successful operation

;

that there was no other consideration for said stock;

that business of defendant has never been in successful

or any other operation ; that defendant in violation of its

agreement, ejected plaintiffs from said offices, and the

consideration for said stock thereby failed and plaintiffs

prayed for recovery of stock or value thereof. Judgment

went for defendant and plaintiffs appealed to the Su-

preme Court. The decision on appeal is in part as fol-

lows:

"Having determined that the complaint neither states

a cause of action in claim and delivery nor in conversion,

we will look to it to see whether plaintiffs may recover

upon the contract. The plaintiffs concede the contract to

be void, but do not indicate upon what ground they make

such concession. In examining the subject, we find that

Section 431 of the Civil Code provides that the directors

of a corporation must be elected annually by the stock-

holders or members. By the contract pleaded it was

agreed that the plaintiffs should be trustees (directors)

until the business of the defendant should be in a suc-

cessful operation. Over four years elapsed, and yet it is

alleged 'that the business of the defendant has never yet

been in successful or other operation/ Section 2240 of

the Civil Code reads: That is not lawful which is (1)

contrary to an express provision of law; (2) contrary to

the policy of express law, though not expressly prohi-

bited; or (3) otherwise contrary to good morals.'

"It thus appears that this contract is void and unlaw-
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ful, as being directly contrary to an express provision of

law, in so far as it provides for the plaintiffs to succeed

themselves as trustees indefinitely; and, in so far as it

provides that the plaintiffs shall have a like tenure of

the offices of general manager and treasurer of the cor-

poration, it is within the inhibition of the second and

third provisions of Section 2240. Similar contracts have

frequently been declared void as against public policy.

(Cases cited J. In Swanger v. Mayberry, 59 Cal. 91,

the /Court said

:

" The general principle is well established that a

contract founded on an illegal consideration, or which

is made for the purpose of furthering any matter or thing

prohibited by statute, or to aid or assist any party there-

in, is void/ This rule applies to every contract which is

founded on a transaction malum in se, or which is pro-

hibited by statute, on the ground of public policy. (Cases

cited). In Gardner v. Tatum, 81 Cal. 370, 22 Pac. 880,

the Court quoted the foregoing language from Swanger

v. Mayberry, and continued : This principle is in accord

with the express provision of our Civil Code, which

makes that unlawful which is either contrary to the ex-

press provision of law, or contrary to the policy of ex-

press law, though not expressly prohibited. Civ. Code,

Sec. 1667.' See note to Parsons v. Trask, 66 Am. Dec.

506. Section 1667, referred to, is identical with Section

2240, supra. And see Sections 2150, 2151, 2153, 2162,

2163, Civ. Code.

"The complaint contains no suggestion that the plain-

tiffs have repudiated the contract, nor any facts upon
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which a repudiation thereof by them may be deduced.

On the contrary, they allege that their side of the contract

has been fully executed, but that the defendant ousted

and ejected them from the offices they held and were to

hold by virtue of the contract, and refused and still re-

fuses to permit them to hold and enjoy the same. They

characterize these acts of defendant as being in violation

of the contract and as wrongful. The following language

from the opinion in Williamson v. C. R. I. & P. R. Co.,

53 Iowa, 126 4 N. W. 870, 36 Am. Rep. 206, is pertinent

here : Tn this case the plaintiffs have fully performed the

contract on their part. On their side the contract has been

executed. The action is not brought in disaffirmance of

their contract. Upon the contrary, they allege a full

performance of the contract upon their part, and a breach

of the contract upon the part of the defendant. It is upon

this breach that they predicate their right to recover.

Their action is upon the contract. * * * We felt

fully satisfied that for a breach of contract, as alleged

and proven, no damages are recoverable.' The facts in

the case from which we have just quoted were that the

plaintiffs procured the conveyance to the defendant of

certain lots in the city of Des Moines upon consideration

of a promise by defendant that it would build thereon

passenger and freight depots, which should be the only

ones built or maintained by it in said city. Defendant

built and maintained both passenger and freight depots

thereon, but, having also built a depot in another part

of the city, an action was brought by the plaintiffs to

recover, as damages, the value of the lots conveyed. It
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was held that such action was based upon the contract,

which was illegal, and void as against public policy, and,

the parties in making and carrying out the contract which

seems to have been fully executed by plaintiffs, and per-

formed by defendant for over four years, were equally

at fault. Therefore, the maxim that, 'As between those

in equal fault, the possessor's case is the better,' applies

in all its force. (Cases cited). No principle of law is

better settled than that a party to an illegal contract can-

not come into a court of law and ask to have his illegal

objects carried out, nor can he set up a case in which he

must necessarily disclose an illegal purpose as the

groundwork of his claim. The rule is expressed in the

maxim, 'Ex dolo malo non oritur actio' and, 'In pari

delicto, potior est conditio defendentis! The law, in

short, will not aid either party to an illegal agreement.

It leaves the parties where it finds them. Therefore,

neither a court of law nor a court of equity will aid the

one in enforcing it, or give damages for a breach of it,

or set it aside as the suit of the other, or, when the

agreement has been executed in whole or in part by the

payment of money or the transfer of other property, lend

its aid to recover it back. It is unnecessary to cite au-

thorities in support of this text. Their name is legion.'

'

If a person can transact business prohibited by se-

vere penal statutes such as Sec. 8416, and not conflict

with the public policy of the state, we do not think that

there can be any such thing as public policy. The au-

thorities are all agreed that any contract which violates

expressly, or by implication, any statute, is illegal, and it
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has been repeatedly said in the Courts that they will not

recognize any contract which in its object, operation or

tendency is apt to be prejudicial to the public welfare.

The case of Glass v. Basin, etc., Mining Company,

supra, is a clear and unequivocal construction of the Su-

preme Court of the State of Montana of Sec. 5051 of the

Revised Codes, wherein it is said, "That is not lawfut

which is contrary to the policy of the express law, though

not expressly prohibited. And our own Supreme Court

(California) quoted in that decision said:

"The general principle is well established that a

contract founded on an illegal consideration, or which is

made for the purpose of furthering any matter or thing

prohibited by statute, or to aid or assist any party there-

in, is void."

This language clearly covers the facts as to the Forbis

claim.

The Rules of Public Policy of the different states are

binding upon the Federal Courts.

The Federal Courts are just as much bound by the

rules of decision, to follow the established public policy

of a state on contractual relations arising within the

state as they are to follow the construction of the statute

of a state given by the highest court of the state. When
the policy of the state is manifest, the courts of the

United States are bound to notice it as a part of its code

of laws and to declare all contracts within the state re-

pugnant to it to be illegal and void.

Bank of Augusta v. Earle, 13 Peters 519.

M. K. & T. Trust Co. v. Krunseig, 172 U. S. 35.
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The fact that Dorr disposed of the stock purchased

by Forbis on margin without orders from Forbis does

not allow Forbis to recover on his illegal contract.

This is really the pivotal question in this case, as

counsel for respondent have never seriously argued that

the contract itself was not illegal in the face of the

penal statutes of Montana, but, because. Dorr did not

have this stock on hand at the date of the bankruptcy,

claim that Forbis is exempted from the effect of his il-

legal contract. Conceding that this contract is illegal,

how then can Forbis avoid the consequences of his il-

legal act and contract? He had his plain remedy given

him by Sec. 8430 of the Revised Codes of Montana, but

he was not satisfied with the money he had parted with

as the consequences of his illegal contract, he wanted

the benefit of his illegal act, and filed a claim against

the estate of the bankrupt under his contract and trans-

action with Dorr. His claim is upon an open brokerage

account which shows upon its face from the copy of the

account attached to his claim by respondent that it is for

the value of 400 shares of Steel Common upon which

he was indebted to Dorr in the sum of $11,298.15 and

that respondent has never had the stock delivered to

him, and it was therefore a marginal account and trans-

action. Respondent in this claim sets up his very con-

tract with Dorr, and it was necessary for him to prove

it before his claim could be allowed, namely, that on a

certain date he purchased so many shares of stock from
>--/

Dorr on a margin in Butte, Montana, where Dorr con-

ducted a brokerage office where stocks were sold on
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margin. The account shows on its face that it was a

marginal transaction. The word "long" in the parlance

of stock brokers means a purchase of stock on margin,

not to be delivered at the time of the purchase. In other

words, for " future delivery." If the accounts had been

closed Forbis would not have been "long 400 Steel Com-

mon." (Tr. p. 6.)

"Longs" (or long) is a term used in the language of

the Boards of Trade, stock exchanges, etc., to designate

the buyers of commodities and stocks for future delivery,

who by reason of the fact that there is a much greater

quantity of such commodities sold for future delivery

than can be purchased in the market are said to have

procured a corner and by insisting upon delivery can

run the prices up to a fictitious point.

Cyc. Vol. 26, p. 1603.

Forbis having alleged and proven his illegal contract

with the bankrupt cannot recover thereon.

The line of demarkation between those illegal con-

tracts upon which recovery may be had, and those where

relief is denied is one that has received many and various

constructions by the different Federal and State Courts

in this country. This is especially so when the defense

of illegality is based solely upon the grounds of public

policy. In this case we maintain that the contract upon

which respondent seeks to recover is illegal not only

because it is against the public policy of Montana, but

also that it is prohibited by the plain penal statutory

mandate of that state. The deciding point as to whether

the proceeds or consideration of an illegal contract can
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be recovered or not is, has the person so seeking to re-

cover disclosed his engagement in or about the forbid-

den act or illegal matter? If this has been done, then

he cannot recover. This Forbis has done both in his

verified proof of claim and in the stipulated facts.

The best illustration of this proposition and one that

appears to us to be conclusive in the decision of this pe-

tition for review in favor of the petitioner is the case of

Hoffman v. McMullen, a decision of this Court upon an

appeal from Circuit Court of the Ninth Circuit, District

of Oregon; the opinion is by Hawley, District Judge,

and after an exhaustive review of the many authorities

upon this question, said

:

"The distinction between the cases where a recovery

can be had and the cases where a recovery cannot be

had, of money connected with illegal transactions, to

be gleaned from all the authorities, is substantially this:

That wherever the party seeking to recover is obliged to

make out his case by showing the illegal contract or

transaction, or through the medium of the illegal con-

tract or transaction, or when it appears that he was privy

to the original illegal contract or transaction, then he is

not entitled to recover any advance made by him in con-

nection with that contract or money due him as profits

derived from the contract; but, when the advances have

been made upon a new contract, remotely connected with

the original illegal contract or transaction and the title

or right of the party to recover is not dependent upon

that contract, but his case may be proved without re-

ference to it, then he may recover.

"

Hoffman v. McMullen, 83 Fed. 372, 384.
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The plaintiff took the case to the Supreme Court of

the United States on a writ of certiorari, and there the

judgment of the Circuit Court of Appeals for the Ninth

Circuit was affirmed. The decision of the Supreme

Court was delivered by Mr. Justice Peckham, and in re-

viewing the law on the question of the illegality of the

contract upon which the action was founded, and in il-

lustrating that wherever the plaintiff was a party or

privy to the illegal contract or transaction, he was not

entitled to recover any advance made by him in connec-

tion with or profits derived from such contract, said:

"Upon the point as to the ability of the plaintiff to

make out his cause of action without referring to the il-

legal contract, it may be stated that the plaintiff for such

purpose cannot refer to one portion only of the con-

tract upon which he proposes to found his right of ac-

tion, but that the whole of the contract must come in,

although the portion upon which he founds his cause of

action may be legal. Booth v. Hodgson, 6 T. R. 405,

408; Thomson, 7 Ves. Jr. 470; Embrey v. Jemison, 131

U. S. 336, 348 (33: 172, 177).

"In the first of the above cases the plaintiff sought

to maintain his action by referring to that part of the

contract which was not illegal, and to ask a recovery

upon that alone. Lord Kenyon, Chief Justice, observed

that it seemed to be admitted by counsel for plaintiff 'that

if the whole case were disclosed to the Court there was

no foundation for the demand.' They say to the court,

'suffer us to garble the case, to suppress such parts of
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the transaction as we please, and to impose that mutilated

state of it on the Court as the true and genuine trans-

action, and then we can disclose such a case as will enable

our clients to recover in a court of law.' Such is the

substance of this day's argument. It is a maxim in our

law that a plaintifT must show that he stands on a fair

ground when he calls on a court of justice to administer

relief to him.

"Mr. Justice Ashhurst, in the same case, said: The
plaintiffs wish us to decide this case on a partial state-

ment of the facts, thereby admitting that if the whole

case be disclosed, they have no prospect of success; but

we must take the whole case together, and upon that the

plaintiffs cannot recover.'

"Mr. Justice Grose said : 'We cannot decide on a part

of the case ; and taking the whole together, and assumpsit

cannot be raised from one part of the case when the other

parts of it negative an assumpsit.' The defendant there-

fore had judgment.

"In Thomson v. Thomson, supra, the plaintiff was not

permitted to recover, because he had no claim to the

money except through the medium of an illegal agree-

ment. The master of the rolls (Sir William Grant) said:

Tf the case could have been brought to this, that the

company had paid this into the heads of a third person for

the use of the plaintiff, he might have recovered from

that third person, who could not have set up this ob-

jection (the illegality of the contract) as a reason for

not performing his trust. Tenant v. Elliott is, I think,

an authority for that. But in this instance it is paid to
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the party ; for there can be no difference as to the payment

to his agent. Then how are you to get at it, except

through this agreement. There is nothing collateral ; in

respect of which, the agreement being out of the ques-

tion, a collateral demand arises; as in the case of stock

jobbing differences. Here you cannot stir a step but

through that illegal agreement; and it is impossible for

the Court to enforce it. I must therefore dismiss the

bill/

"And in Embrey v. Jemison, supra, although the ac-

tion was upon four negotiable notes, the /Court would not

permit a recovery to be had upon them, because the con-

sideration for the notes was based upon a contract which

was illegal. Mr. Justice Harlan, in delivering the opin-

ion of the Court, said, 'that the plaintiff could not be

permitted to withdraw attention from this feature of the

transaction by the device of obtaining notes for the

amount claimed under that illegal agreement; for they

are not founded on any new or independent considera-

tion, but are only written promises to pay that which

the obligor had verbally agreed to pay. They do not,

in any just sense constitute a distinct or collateral con-

tract based upon a valid consideration. Nor do they

represent anything of value, in the hands of the defend-

ant, which, in good conscience, belongs to the plaintiff

or to his firm. Although the burden of proof is on the

obligor to show the real consideration, the execution of

the notes could not obliterate the substantive fact that

they grew immediately out of, and are directly con-

nected with, a wagering contract.
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" 'They must therefore be regarded as tainted with the

illegality of that contract, the benefits of which the plain-

tiff seeks to obtain by this suit. That the defendant exe-

cuted the notes with full knowledge of all the facts is

of no moment. The defense he makes is not allowed for

his sake, but to maintain the policy of the law/ citing

Coppell v. Hall, 7 Wall. 542, 558 (19:244, 248).

"In the latter case Mr. Justice Swayne, delivering the

opinion of the Court, said: 'Whenever the illegality ap-

pears, whether the evidence comes from one side or the

other, the disclosure is fatal to the case. No consent of

the defendant can neutralize its effect. A stipulation in

the most solemn form to waive the objection would be

tainted with the vice of the original contract, and void

for the same reasons. Wherever the contamination

reaches it destroys. The principle to be extracted from

all the cases is, that the law will not lend its support to

a claim founded upon its violation.'

"These authorities uphold the principle that the whole

case may be shown, and the plaintiff cannot prevent it

by proving only so much as might sustain his cause of

action, and then objecting that the defendant himself

brings in the balance which was not necessary for plain-

tiff to prove.

"The cases above cited as illustrative of the excep-

tions to the general rule also show what is meant by

the cause of action, being founded on some new con-

sideration, or upon a contract collateral to the original

illegal one/'

The rule in regard to the denial of relief under illegal
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contracts was applied in Cumberland Tel. & Tel. Co.

v. City of Evansville, 127 Fed. 188, 196. This was a bill

filed by the Telephone Company to enjoin the city from

interfering with the company's use of the city streets

for telephone purposes. The plaintiff company had ac-

quired its alleged right to use the streets through an as-

signment to it of certain franchises and the entire busi-

ness of the Evansville Telephone Company to which the

City of Evansville had made certain grants in 1882,

which it attempted to transfer to the plaintiff company

in 1885. The city alleged that the sale by the Evansville

Company to the plaintiff company of all its rights, fran-

chises and property was void, ultra vires and against

public policy. The case was decided by Anderson Dis-

trict Judge in favor of the city, and a petition for re-

hearing was filed, and in denying the petition for a

rehearing, the Court said:

"Complainant is in this position. It claims title by

virtue of a contract which is absolutely void because in

violation of positive law, and it asks this Court to recog-

nize and protect a title thus acquired. 'No court of jus-

tice can, in its nature, be made the handmaid of iniquity/

U. S. Bank v. Owens, 2 Pet. 538, 7 L. Ed. 508. Lord

Mansfield, in Holman v. Johnson, Cowp. 341, stated the

ground on which courts proceed in such cases as follows

:

" 'The principle of public policy is this : "Ex dolo

malo non oritur actio." No court will lend its aid to a

man who founds his cause of action upon an immoral or

an illegal act. If, from the plaintiff's own stating or

otherwise, the cause of action appear to arise ex turpi



47

causa, or the transgression of a positive law of this

coutry, then the Court says he has no right to be assisted,

not for the sake of the defendant, but because they will

not lend their aid to such a plaintiff.'

"In Gibbs v. Baltimore Gas Co., 130 U. S. 396, 410,

9 Sup. Ct. 553, 32 L. Ed. 979, the Court quotes from

Bishop on Contracts

:

" The law cannot recognize as valid any undertaking

to do what fundamental doctrine or legal rule directly

forbids. Nor can it give effect to any agreement the

making whereof was an act violating law.'

"In Pullman's Car Co. v. Transportation Co., 171

U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108, after

citing with approval the case of Holman v. Johnson, 1

Cowp. 341, and many other cases, the Court said:

" 'They are substantially unanimous in expressing the

view that in no way and through no channels directly

or indirectly, will the courts allow an action to be main-

tained for the recovery of property delivered under an

illegal contract, where, in order to maintain such recov-

ery, it is necessary to have recourse to that contract.

The right of recovery must rest upon a disaffirmance of

the contract, and it is permitted only because of the de-

sire of the courts to do justice as far as possible to the

party who has made payment or delivered property un-

der a void agreement, and which in justice he ought to

recover. But courts will not, in such endeavor, permit

any recovery which will weaken the rule founded upon

the principles of public policy already noticed.' How can

complainant claim the protection of this Court for its al-
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leged title to this easement without having recourse to

the contract by which it claims to have acquired that

title? To grant the relief sought by complainant is to

both recognize and enforce a contract which the law

declares to be absolutely void; void because of want of

power to make it, and void because contrary to public

policy. * * * But it is the duty of courts to refuse

recognition to an illegal contract whenever and however

its illegality appears. A court is, in the due administra-

tion of justice, bound to refuse its aid to enforce an il-

legal contract, even if its invalidity be not pleaded. Os-

canyan v. Arms Co., 103 U. S. 261, 26 L. Ed. 539. A
party to the contract cannot waive its invalidity/'

In Pittsburg D. & C. Co. v. Monongahela & W. D.

Co., 139 Fed. 780, a case decided in the Circuit Court of

the Western District of Pennsylvania, the Court said:

'The plaintiff, then, being driven to the necessity of

showing such a contract as the foundation of its right

to recover, will the law lend its aid to enforce such an

agreement? The answer to this turns on the question

whether this is an illegal contract, for, as Lord Kenyon

said, Tt is a maxim in our law that a plaintiff must show

he stands on fair ground when he calls a court of justice

to administer relief to him/ and to the same effect is the

holding of the Supreme Court in McMullen v. Hoffman,

174 U. S. 639, namely: The authorities from the earliest

time to the present unanimously hold that no court will

lend its assistance in any way towards carrying out the

terms of an illegal contract. In case any action is
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brought in which it is necessary to prove the illegal con-

tract in order to maintain the action, the courts will not

enforce it, nor will they enforce any alleged right di-

rectly springing from such contract/ It will be observed

that when the law refuses to be used to enforce an un-

lawful contract, it is not done to benefit or aid the party

who has profited by the wrong, and who is in possession

of the fruits of the fraud, but on the higher ground of

public policy. This may result in a wrongdoer profiting

by his own wrong, but to transfer the money to the other

wrongdoer would equally enable that other to profit by

his unlawful act. But assuredly the party who is thus

left remediless cannot justly complain, for if, for the

purposes of legal relief, the parties are without remedy,

they have outlawed themselves, and the law wisely holds

aloof, and leaves without its aid those whose deliberate

purpose was to transgress its provisions. Nor is it nec-

essary that the objectionable contract actually perpetrate

a fraud, or that any wrong should have been done to any

one. It is the nature and object of the contract, apart

from the fact, whether wrong actually from it results,

that bars its enforcement.

" The law looks to the general tendency of such con-

tracts. The vice is in the nature of the contract, and it is

condemned as belonging to a class which the law will not

tolerate. * * * The vice is inherent in contracts of

this kind, and its existence does not in the least depend

upon the success which attends the execution of any par-

ticular agreement.' McMullen v. HofTman, supra.

"The contention is that this contract upon which the
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action is brought is merely collateral to any contract

between the plaintiff and the other members of the il-

legal combination. But if the contract to pay for the

goods included in the account sued upon is only part of

an entire agreement, which included stipulations that are

illegal, this case of the plaintiff must fail. It is elemen-

tary law that the courts will not lend assistance in any

way in carrying out an illegal agreement. (Citing cases).

Nor can a plaintiff show such part of an entire agree-

ment as is legal and sue upon that alone. The whole

must come."

Continental Wall Paper Co. v. Voight, 148 Fed. 939-940.

This case was taken to the Supreme ,Court on cer-

tiorari and Mr. Justice Harlan delivered the opinion of

the Court and affirming the judgment of the Circuit

Court of Appeals, said

:

"The present suit is not based upon an implied con-

tract of the defendant company to pay a reasonable price

for goods that it purchased, but upon agreements, to

which both the plaintiff and the defendant were parties,

and pursuant to which the accounts sued on were made

out, and which had for their object, and which it is ad-

mitted had directly the effect, to accomplish the illegal

ends for which the Continental Wall Paper Company

was organized. If judgment be given for the plaintiff

the result, beyond all question, will be to give the aid of

the court in making effective the illegal agreements that

constituted the forbidden combination. These consider-

ations make it evident that the present case is different

from the Connolly Case. In that case the Court regarded



51

the record as presenting the question whether a volun-

tary purchaser of goods at stipulated prices, under a col-

lateral independent contract, can escape an obligation

to pay for them upon the ground merely that the seller,

which owned the goods, was an illegal combination or

trust. We held that he could not, and nothing more

touching the question was decided or intended to be de-

cided in the Connolly Case. The question here is whether

the plaintiff company can have judgment upon account

which it is admitted by demurrer, was made up, with the

knowledge of both seller and buyer, with direct reference

to and in execution of certain agreements under which

an illegal combination, represented by the seller, was or-

ganized. Stated shortly, the present case is this: The

plaintiff comes into court admitting that it is an illegal

combination whose operations restrain and monopolize

commerce and trade among the states, and asks a judg-

ment that will give effect, as far as it goes, to agree-

ments that constituted that combination, and by means

of which the combination proposes to accomplish for-

bidden ends. We hold that such a judgment cannot be

granted without departing from the statutory rule, long

established in the jurisprudence of both this country and

England, that a court will not lend its aid, in any way,

to a party seeking to realize the fruits of an agreement

that appears to be tainted with illegality, although the

result of applying that rule may sometimes be to shield

one who has got something for which, as between man

and man, he ought, perhaps, to pay, but for which he is

unwilling to pay.
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"In such cases the aid of the court is denied, not for

the benefit of the defendant, but because public policy

demands that it should be denied without regard to the

interests of individual parties. It is of no consequence

that the present defendant company had knowledge of

the alleged illegal combination and its plans, or was di-

rectly or* indirectly a party thereto. Its interests must

be put out of view altogether when it is sought to have

the assistance of the court in accomplishing ends forbid-

den by the law.

"In Hanauer v. Doane, 12 Wall 342, 349, 20 L. ed.

439, 441, this Court said: The whole doctrine of avoid-

ing contracts for illegality and immorality is founded on

public policy. It is certainly contrary to public policy to

give the aid of the courts to a vendor who knew that his

goods were purchased or to a lender who knew that his

money was borrowed, for the purpose of being employed

in the commission of a criminal act, injurious to society

or to anv of its members.

"Contienntal Wall Paper Co. v. Voight, 212 U.

S. 261."

The following cases are in point and illustrate the

legal principle contended for by the trustee in this action,

and in every one of them the case of McMullen v. Hoff-

man, supra, is cited as the leading case on the proposi-

tion that the courts will not uphold a contract, or permit

any recovery thereon, by any person who is a party or

privy to the contract or transaction, or permit such party

or privy to recover any advances on or profits from such

illegal contract or transaction.
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Pittsburg Con. Co. v. West Side B. R. R., 151

Fed. 128 C. C.

Pittsburg Con. Co. West Side B. R. R., 154 Fed.

929 C. C. A.

Cobb v. Crittenden, 151 Fed. 510.

Mackin v. Shannon, 165 Fed. 100.

The learned District Judge in affirming the judgment

of the referee, based his decision solely upon the case of

Planters' Bank v. Union Bank, 16 Wallace 483. This

was an action by the Planters' Bank of Tennessee at

Natchez against the Union Bank of Louisiana at New
Orleans. The facts were as follows: On the outbreak

of the war in 1861, the states of Tennessee and Louisiana

both seceded, and while both states were in control of

the Confederate States the Planters' Bank sent to the

Union Bank at New Orleans sums of Confederate treas-

ury notes, drafts and other claims for collection, and a

few Confederate bonds for sale, it being agreed between

the two banks that the drafts and claims forwarded for

collection and the price of the bonds sent for sale were

payable only in Confederate currency. In this way a

large balance was made up in favor of the Planters'

Bank, and suit was brought thereon, in the United States

Circuit Court, District of Louisiana, after the close of

the war. Two of the questions that arose in the case

were as follows : First : Is a promise to pay in Confeder-

ate notes in consideration of the receipt of such notes,

an illegal contract? Upon the authority of Thorington

v. Smith, 8 Wallace 13, the Court held that such promise

was not founded upon an illegal consideration, and was
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not an illegal contract. The second question was as to

the right to recover the proceeds of the sale of certain

Confederate bonds, and we qoute the entire decision

upon that point:

"Nor should the Court have charged that, in the cir-

cumstances of this case, no action would lie for the pro-

ceeds of the sales of Confederate bonds which had been

sent by the plaintiffs to the defendants for sale, and

which had been sold by them, though the proceeds had

been carried to the credit of the plaintiffs and made a

part of the accounts. It may be that no action would lie

against a purchaser of the bonds, or against the defend-

ants on any engagement made by them to sell. Such a

contract would have been illegal. But when the il-

legal transaction had been consummated, when no court

has been called upon to give aid to it ; when the proceeds

of the sale have been actually received, and received in

that which the law recognizes as having had value ; and

when they have been carried to the credit of the plaintiffs,

the case is different. The court is there not asked to

enforce an illegal contract. The plaintiffs do not re-

quire the aid of any illegal transaction to establish their

case. It is enough that the defendants have in hand a

thing of value that belongs to them. Some of the author-

ities show that, though an illegal contract will not be

executed, yet, when it has been executed by the parties

themselves, and the illegal object of it has been accom-

plished, the money or thing which was the price of it may

be a legal consideration between the parties for a prom-

ise, express or implied, and the court will not unravel the
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transaction to discover its origin. Thus, in Faikney v.

Reynous (4 Burrow 2096), a plaintiff was allowed to

recover in an action on a bond given by a partner to his

copartner for differences paid in a stock jobbing trans-

action prohibited by act of Parliament. This was the

case of an express agreement to pay a debt which could

not have been recovered of the firm. Petrie v. Hannay

(3 Term 419), was a similar case, except that the partner

plaintiff had paid the differences by a bill on which there

had been a recovery against him, and his action against

his copartner for contribution was sustained. This was

an action on an implied promise. Ex parte Bulmer (13

Vesey 316), goes much farther, and perhaps farther than

can now be sustained. We are aware that Faikney v.

Reynous and Petrie v. Hannay have been doubted, if not

overruled in England, but the doctrine they assert has

been approved by this court (Armstrong v. Toler, 11

Wheaton 258; McBlair v. Gibbs, 17 Howard 236; Brooks

v. Martin, 2 Wallace 70.) Lestapies v. Ingraham is

full to the same effect. We think, therefore, the court

was not in error in refusing to affirm the defendants'

points."

In the first place, the transactions in Confederate cur-

rency were not unlawful, and by the same reasoning the

transactions in Confederate bonds would not be unlaw-

ful. The purchase and sale of bonds of the Confederate

States could not be either more or less unlawful than the

purchase and sale of their promise to pay called cur-

rency. Both bonds and currency were promises payable

only after a successful termination of the conflict the
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Confederate government was then waging, and were

both issued by the Confederate government for the same

purpose and effect. We cannot discover that any differ-

ent law should apply as between the two. On the other

hand, the authorities upon which the Planters' Bank case

was decided are not at all in line with the case at bar.

In the cases last mentioned above, and upon which

the court based its decision, the actions were not brought

on the illegal contract or transaction, or to recover any

proceeds of such. Armstrong v. Toler, 1 1 Wheaton 258,

was an action brought by Toler against Armstrong to

recover his proportion of a sum of money paid by him

on account of the appraised price of certain goods con-

signed to Toler which had been imported contrary to

law. When the goods were libeled, Armstrong agreed

that if the goods were condemned, Toler was to pay their

appraised value, and Armstrong would reimburse him

for his share therefor. Toler, upon this consideration,

paid the appraised value. Armstrong's portion of the

consignment having been delivered to him, he refused

to pay his proportion of the amount paid to the govern-

ment, as he had agreed to do. Toler sued him, and

the Court held that it was an enitrely new and legal con-

tract, and said

:

"It cannot be questioned that, however strongly the

laws may denounce the crime of importing goods from

the enemy in time of war, the act of defending a prose-

cution instituted in consequence of such illegal importa-

tion is perfectly lawful. Money advanced then by a

friend in such a case, is advanced for a lawful purpose,
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and a promise to repay it is made on a lawful considera-

tion. The criminal importation constitutes no part of

this consideration."

McBlair v. Gibbs, 17 Howard 232, was an action by

the executor of the estate of one Oliver to recover a

portion of a certain fund resulting from a claim against

the Mexican Republic, allowed under the convention of

1839. This fund was in the possession of McBlair as

administrator, and the estate of Oliver had acquired its

right thereto by assignment from one Goodwin, who had

been a party to the original contract between General

Mina, representing the embryotic Mexican Republic, and

was, in fact, for furnishing arms and supplies for a fili-

bustering expedition against Spain, the kingdom to

which Mexico at that time belonged. The assignment

was for a valid and legal consideration, and the Court in

its decision, said

:

"It is urged * * * that the contract with General

Mina being illegal, the sale and assignment of it from

Goodwin to Oliver must also be illegal, and consequently

that no interest therein, equitable or legal, passed to

Oliver's executors.

"But this position is not maintainable. The transac-

tion, out of which the assignment to Oliver arose, was

uninfected with any illegailty. The consideration paid

was not only legal, but meritorious, the relinquishment

of a debt due from Goodwin to him. The assignment

was subsequent, collateral to, and wholly independent of,

the illegal transactions upon which the principal contract
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was founded. Oliver was not a party to these transac-

tions, nor in any way connected with them.

"It may be admitted that even a subsequent collateral

contract, if made in aid and in furtherance of the execu-

tion of one infected with illegality, partakes of its nature,

and is equally in violation of law; but that is not this

case. Oliver, by the assignment, became simply owner

in the place of Goodwin, and as to any public policy or

concern supposed to be involved in the making or in the

fulfillment of such contracts, it was a matter of entire

indifference to which it belonged. The assignee took it,

liable to any defense, legal or equitable, to which it was

subject in the hands of Goodwin. In consequence of the

illegality the contract was invalid, and incapable of be-

ing enforced in a court of justice. The fulfillment de-

pended altogether upon the voluntary act of Mina, or of

those representing him.

"No obligation existed, except what arose from a

sense of honor on the part of those deriving a benefit

from the transaction out of which it arose. Its value

rested upon this ground, and this alone. The demand

was simply a debt of honor. But if the party who might

set up the illegality chooses to waive it, and pay the

money, he cannot afterwards reclaim it."

Brooks v. Martin, 2 Wallace 70, and also Planters

Bank v. Union Bank, supra, are both stated and dis-

tinguished in McMullen v. Hoffman, supra. Both were

cases barely outside of the line where a defense on the

grounds of illegality would be allowed, and we maintain

are not parallel cases with the one at bar, for the reason
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that in this case the respondent was compelled to and

does set up his illegal contract or transaction as the

basis for his recovery, and in both of which cases the Su-

preme Court was divided as to the decision, and dissent-

ing opinions were filed.

In all those cases, including the Planters' Bank case, a

recovery was allowed upon a new and different contract,

but here Forbis has set up his illegal contract or trans-

action and predicates his recovery thereon. In fact, this

he is compelled to do by the Bankruptcy Act itself before

he would have a legal claim.

"PROOF AND ALLOWANCE OF CLAIMS.—
a. Proof of claims shall consist of a statement under

oath, in writing, signed by a creditor setting forth the

claim, the consideration therefor, and whether any, and

if so, what securities are held therefor, and whatever

any, and if so what payments have been made thereon,

and that the sum claimed is justly owing from the bank-

rupt to the creditor."

The Bankruptcy Act of 1898, Sec. 57, a.

The respondent Forbis is compelled to set up the

consideration of his claim and thereby discloses the il-

legality of the transaction upon which it is based, thus

bringing this case clearly within the rule laid down in

the leading case of McMullen v. Hoffman (supra), in

which it was said: "The difference in the principle upon

which a recovery was allowed in these two cases (refer-

ring to Tennant v. Elliott, 1 Bos. & P 2, decided in 1797,

and Farmer v. Russell, 1 Bos. & P 296, decided in 1798,

the latter being one of the cases upon which the Planters'
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Bank case was decided), and that upon which the defense

in this case is based is very clear. In the case before us,

the cause of action grows directly out of the illegal

contract, and if the court distributes the profits it en-

forces the contract which is illegal."

In every case in which a recovery has been had in

this class of cases, it has been when there was no neces-

sity of pleading or proving the illegal transaction upon

which the demand originally arose, but here, the exact

opposite is the case; the respondent in his claim (Tr. p.

6) sets up his marginal transaction prohibited by the

Montana Statutes. The stipulated facts (Tr. p. 11-13)

clearly bring the contract or transaction between Dorr,

the bankrupt, and respondent, within the class prohibited.

We, therefore, respectfully submit that this case is

one of those definitely defined in McMullen v. Hoffman,

S3 Fed. 372; 174 U. S. 639, in which no recovery can

be had, and the petition of the Trustee for review should

be granted.

HICKCOX & CRENSHAW,
Attorneys for Petitioner.
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FOR THE NINTH CIRCUIT

In re Fred Dorr,

a Bankrupt,

Carroll Allen, Trustee,

Petitioner,

vs.

John J. Forbis,

Respondent.

PETITIONER'S REPLY BRIEF.

By permission of the Court, petitioner presents

herein, certain points and authorities and replies

to those advanced and cited by respondent in his

brief and on argument at the time the petition

for review was heard.

We first call the Court's attention to the rule of

law contended for by respondent in his argu-

ment, to-wit, that the rules of public policy of the



various slates, as declared by their constitutions,

statutes and decisions of courts of last resort, will

not be followed by the Federal Courts. Respond-

ent cites and quotes from certain cases to support

his position, but not one of the cases cited goes

as far as the rule laid down by him, and in all

the cases cited the state statutes and usages are

made an exception. In the case of Hartford Fire

Insurance Co. v. R. R. Co., 70 Fed. 201, quoted

on page 15 of respondent's brief, a decision of the

Circuit Court of Appeals, Eighth Circuit, the

decision was written by Circuit Judge Sanborn,

but was not a unanimous decision of the Court.

Circuit Judge Caldwell wrote a strong dissenting

opinion, and in M. K. & T. Trust Co. v. Krum-

seig, 77 Fed. 30, the same legal proposition was

again before the Court, and the decision of the

Court was delivered by Judge Caldwell, with

Judge Sanborn dissenting. This case was taken

to the United States Supreme Court and the de-

cision of the Circuit Court of Appeals affirmed,

and the rule of law given by Judge Caldwell in

his dissenting opinion in Hartford Fire Insurance

Co. v. R. R. Co., 70 Fed. 201 , and his decision in

the case on appeal, were affirmed. The following

is a short quotation from the decision of the

Supreme Court, M . K. & K. Co. v. Krumseig, 172

U. S. 351 @ 357:



"But it is strenuously agrued, and of that

opinion was Circuit Judge Sanborn in the

present case, that Federal courts, in the ex-

ercise of their equity jurisdiction, do not re-

ceive any modification from the legislation of

the states or the practice of their courts hav-
ing similar powers, and that consequently no
act of the legislature of Minnesota could de-

prive the Federal courts sitting in equity of

the power or relieve them of the duty to en-

force and apply the established principle of

equity jurisprudence to this case, that he who
seeks equity must do equity, and to require

the appellees to pay to the appellant what
they justly owe for principal and lawful in-

terest as a condition of granting the relief

they ask.

"We think it a satisfactory reply to such
a proposition that the complainants in the

present case were not seeking equity, but to

avail themselves of a substantive right under
the statutory law of the state. It seems to be

conceded, or, if not conceded, it is plainly

evident, that if the cause had remained in the

state court where it was originally brought,

the complainant would have been entitled,

under the public policy of the State of Min-
nesota, manifested by its statutes as con-

strued by its courts, to have this usurious

contract concelecl and surrendered without

tendering payment of the whole or any part

of the original indebtedness. The defendant

company could not, by removing the case to

the Federal court, on the ground that it was
a citizen of another state, deprive the com-
plainants of such a substantive right. With
the policy of the state legislation the Federal



courts have nothing to do. If the states,

whether New York, Arkansas, Minnesota,
or others, think that the evils of usury are

best prevented by making usurious contracts

void, and by giving a right to the borrowers
to have such contracts unconditionally nulli-

fied, and canceled by the courts, such a view
of public policy, in respect to contracts made
within the state and sought to be enforced
therein, is obligatory on the Federal courts,

whether acting in equity or at law. The
local law, consisting of the applicable sta-

tutes as construed by the Supreme Court of

the state, furnishes the rule of decision/'

This same rule applies in cases in bankruptcy,

and the Federal courts will construe the contract

or transaction according to the state law.

Hewitt v. Berlin Machine Works, 194 U.

S. 296;

In re Heckathorn, 144 Fed. 4pp.

The question as to the illegality of the con-

tract and transaction in this case is to be deter-

mined by the law of Montana.

The Trustee does not dispute that under the

law of the State of New York, marginal trans-

actions may be valid and legal. However, even

under the law of New York, which is the common

law, because, as stated by counsel for Respond-

ent in his brief, the only statute in force in New

York restricting marginal sales, was repealed in

1857 (Respondent's Brief, p. 16), the question as



to the illegality of a marginal claim in the State

of New York will be determined solely upon the

question as to whether the parties thereto actu-

ally intended to complete their transaction by the

delivery of and payment for stock purchased, or

whether it was only to be settled on differences,

so that under the law of New York all marginal

sales are not legal, and, as in the majority of the

states, it is a question of intention of the parties,

the burden of proof being, of course, upon the

party asserting the illegality of the transaction.

In this case we have an entirely different law to

apply to a given state of facts.

It is stipulated that Dorr was conducting a

brokerage business in Butte, Montana, where

grain stocks and other securities were sold on

margin, and that the respondent in such office,

bought stock on margin. This, we maintain,

brings the contract and transaction clearly with-

in the statutory provision of the State of Mon-

tana. The statute does not inquire into or make

the intention of the parties any criterion as to

whether the matter is prohibited or not. It makes

it a penal offense to conduct such business, and

any person who engages in transactions in the

conduct of the forbidden business, places himself

in pari delicto with the person conducting the

business.



Not in a single case cited by counsel for Re-

spondent in his brief asking for the application

of the New York rule, was there a statute that

prohibited the occupation from being engaged in

the state where the person who purchased the*

stock or grain on margin performed his portion

of the contract and transaction. The only case

that would seem to be at all in point with the

proposition advanced by the Respondent, is the

case of Ward v. Voslmrg, ji Fed. 20. In this

case all the transactions were had in the City of

Chicago, the place where all contracts were made

and where all the contracts were executed; but

because the defendant lived in the state of Wis-

consin, where the plaintiff broker was compelled

to sue him in order to secure jurisdiction, he at-

tempted to set up the statute of Wisconsin in re-

gard to marginal transactions as a bar to the

claim, and the Court would not permit this for

the reason that the evidence undisputed showed

that the defendant Vosburg lived not very remote

from
(
Chicago; was frequently in that city, and

had for considerable time been accustomed to

transact business on the Board of Trade; that

he sold butter and cheese on the Board of Trade

at Elgin, Illinois, and visited the Board of Trade

in Chicago with the plaintiff, and that he was in

constant communication with the plaintiff, and



gave the orders for his purchases and sales by

letter and telegram. This is an entirely different

state of facts from the one in this case. If Dorr

had not had an office in the City of New York,

and the purchase made by the Respondent had

been made by orders given by telegram and letter

from Respondent in Butte to Dorr in New York,

then, possibly, Respondent would be in a position

to have the New York law applied, but where

both the bankrupt Dorr and the Respondent were

engaged in transacting a business prohibited by

the Penal Statute of the state, then it would seem

that such contracts and transactions entered into

between them in the transaction of the prohibited

business would be absolutely illegal and void, and

neither party could recover any. money advanced

or profits arising from such prohibited transac-

tion, and surely not where the person seeking to

recover is compelled, as the Respondent has been

in this case, to plead and prove his connection

with the prohibited business.

In all cases cited in Respondent's brief on this

point, not a single one was decided upon a statute

prohibiting the business of selling stocks on mar-

gin. In every case the question of intention of

the parties as to whether the contract or trans-

action was a wagering one or not, was the con-

trolling point. In this case we respectfully sub-
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mit that the question of intention has nothing to

do with the proposition. The law of Montana

places the ban on all marginal purchases and

sales, no matter what the intention of the parties

might be.

A leading case in which this very question was

decided adversely to the rule contended for by

Respondent and directly in point with the case

at bar, is Parker v. Moore, 115 Fed. ypp (C.

C.A.).

Moore, a resident of South Carolina, bought

through James H. Parker & Co., cotton brokers

on the New York Cotton Exchange, a line of

cotton. The market went against him and he

was closed out. Parker & Company sued him in

the United States Circuit /Court for the Fourth

Circuit, and judgment went for Moore, the de-

fendant. Parker & Company appealed. The

following is a quotation from the decision, and

appears final to us

:

"Various assignments of error are made
by plaintiffs in error, but, in our view of the

case, it will not be necessary to consider all

of these at large.

"The first assignment of error is as fol-

lows :

" 'The testimony shows that the contracts

out of which the plaintiffs' claim arose were

made in New York, and to be performed in

New York. As to their nature, interpreta-
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tion, and obligation, the contracts were gov-
erned by the laws of New York, and not by
the laws of South Carolina. The testimony
shows that the contracts out of which the

plaintiffs' claim arose were contracts for the

future delivery of cotton made upon the floor

of the New York Cotton Exchange ; that un-

der said rules actual delivery of the cotton

was required; that under the laws of New
York such contracts were valid and enforce-

able. The presiding judge should have so

held.'

"This assignment of error cannot be sus-

tained. The question as to the true meaning
and intent of the contracts out of which the

plaintiffs' claim arose was a proper subject of

inquiry, and cannot be said to have been de-

terminable independently of the effect of the

statutes of South Carolina. It is undoubtedly
true that ordinarily the validity and effect of

a contract are to be determined by the law of

the place where it was made, but this rule is

subject to the exception that no nation or

state is bound to recognize or enforce con-

tracts made elsewhere, which are injurious to

its own citizens or subjects. The only gen-

eral rule that can be laid down is that con-

tracts and liabilities, recognized as valid by
the laws of the state or country where made
or established, may be enforced in the courts

of another state or country where the action

is brought, unless contrary to morals, public

policy or the positive law of the latter, in

which event they will generally not be en-

forced. ( Citing cases.
)

"

"In a line of decisions embracing Gist v.

Telegraph Co., 45 S. C. 370, 23 S. E. 143,
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55 Am. St. Rep. 763, Riordan v. Doty, 50
S. C. 547, 27 S. E. 939, and Harvey v. Doty,
54 S. C. 382, 32 S. E. 501, the Supreme Court
of that state decided that suits brought there-

in for the enforcement of any right or claim

arising out of a contract for the future de-

livery of cotton or the like must be governed,
as to the interpretation of the contract and
the morality of the claim, by the laws of

South Carolina, even though the contract

was made and to be performed in another

state ; this on the ground, as stated in Gist v.

Telegraph Co., that 'contracts which are re-

garded as contra bonos mores in one state

cannot be recognized there, although they

are regarded as valid in another state where
made and to be performed/
"The United States courts will follow the

rules laid down by the highest court of a

state in the matter of determining whether
the lex loci contractus or the lex fori shall

govern. The Eederal courts will also follow

the highest courts of the state in the con-

struction of its statutes and its constitution,

except where they may conflict with the con-

stitution of the United States, or some statute

or treaty made under it." (.Citing cases.)

The following California case is directly in

point. Between April 10th and 16th in the year

1900, Cutter & Moseley, stock brokers in the City

and County of San Francisco, on the orders of

Henry C. Stillwell, purchased for the account of

said Stillwell in the City of New York, two hun-

dred shares of the capital stock of the American
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Steel & Wire Company, for which said Stillwell

deposited with them the sum of Three Thousand

and Seventy-one and 46/100 Dollars ($3071.46)

as margin. That said shares were never deliv-

ered to plaintiff, and were purchased with the

understanding that they were not to be delivered

at the time of the purchase, but on the contrary,

were to be delivered at some future time when

the sum of money due the defendants on account

of said purchase should be paid; in other words,

the balance of the purchase price of the stock.

The market went against Stillwell and he sued

the brokers under the provision of Section 26 of

Article IV. of the Constitution of California,

which is as follows

:

s

"All contracts for the sale of shares of the

capital stock of any corporation or associa-

tion on margin or to be delivered at a future

time, shall be void, and any money paid on
such contracts may be recovered by the party

paying it, in any court of competent juris-

diction.
"

The case was tried in the Superior Court and

judgment was given for plaintiff. Defendants

appealed and the decision of the Superior Court

was affirmed.

Stillwell v. Cutter, 146 Cal. 657.

The last mentioned case is exactly in point with
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the case at bar, as in that case the orders were

given to a stock broker in San Francisco, who

transmitted them to New York for the purchase

of stock. The customer only deposited a portion

of the purchase price with the broker. It was

clearly a marginal transaction, the same as that

of Forbis, and the California Constitutional pro-

vision was applied, making the contract void, and

the customer was allowed to recover the money

deposited as margin under the Constitutional pro-

vision which provided that money paid thereun-

der should be recovered, the same as Section

8430 of the Montana Revised Codes provided that

Forbis might have recovered his money if he had

proceeded in the proper manner.

In conclusion, we respectfully submit that the

Respondent, having pleaded and having stipu-

lated the facts that show his participation in

breaking the law of the State of Montana, and

having shown that his claim is founded upon such

violation of the statutes of that state, cannot

maintain his right to the money invested, the pro-

fits of the illegal transaction, and therefore his

claim should be rejected.

Hickcox & Crenshaw,

Attorneys for Petitioner.
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Names of Attorneys.

BEET SCHLESINGER, S. C. DENSON and A. P.

VAN DUZER,
Attorneys for Plaintiffs in Error.

ROBERT T. DEVLIN, United States District At-

torney, and A. P. BLACK, Assistant United

States District Attorney,

Attorneys for the Defendant in Error.

[Stipulation Under Rule 23.]

In the United States Circuit Court of Appeals,

Ninth Circuit, District of California.

G. W. DWINNELL and JOHN GILPIN,

Plaintiffs in Error,

vs.

THE UNITED STATES,
Defendant in Error.

ON WRIT OP ERROR FROM THE UNITED
STATES DISTRICT COURT, NORTHERN
DISTRICT OF CALIFORNIA.

It is hereby stipulated and agreed that the Clerk

of the United States Circuit Court of Appeals may
omit from the printed record in this cause Govern-

ment Exhibits Numbers one (1), Three (3), Four

(4), Five (5), Six (6), Seven (7), Eight (8), Nine

(9), Ten (10), Eleven (11), and Twelve (12), and

also the Supersedeas Bonds of G. W. Dwinnell and

John Gilpin and Justifications thereon, and all Or-
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ders under sub. 1 of Rule 16, except that filed June

10, 1910, but without prejudice to either party to

refer on argument to the original typewritten record

transmitted to this Court from the District Court of

the Northern District of California.

June 21, 1910.

ROBT. T. DEVLIN,
U. S. Attorney.

R. S. TAYLOR,
BERT SCHLESINGER,
S. C. DENSON,

Attorneys for Plaintiffs in Error.

[Endorsed] : No. 1865. In the United States Cir-

cuit Court of Appeals, Ninth Circuit, District Court

of California. G. W. Dwinnell and John Gilpin,

Plaintiffs in Error, vs. The United States, Defend-

ant in Error. On Writ of Error from the United

States District Court, Northern District of Califor-

nia. Filed Jun. 21, 1910. F. D. Monckton, Clerk.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No. .

UNITED STATES OF AMERICA,
Defendant in Error,

vs.

GEORGE W. DWINNELL, JOHN GILPIN,

Plaintiffs in Error.
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Order and Stipulation Extending Time to File

Record.

It is hereby stipulated and agreed that the time

for filing the transcript of record in the above-en-

titled cause by the plaintiffs in error George W.
Dwinnell and John Gilpin is hereby extended to

and including the 21st day of June, 1910.

Dated June 10, 1910.

S. C. DENSON,
R.S. TAYLOR,
BERT SCHLESINGER,

Attorneys for Plaintiffs in Error.

ROBT. T. DEVLIN,
United States Attorney.

The time to file transcript of record is ordered en-

larged to and including the 21st day of June, 1910,

for good cause shown, and pursuant to the above

stipulation.

Dated San Francisco, Cal., June 10th, 1910.

MORROW,
Judge.

[Endorsed]: In the U. S. Circuit Court of Ap-

peals for the Ninth Circuit. United States of

America, Defendant in Error, vs. George W. Dwin-

nell et al., Plaintiffs in Error. Stipulation and Or-

der Extending Time to Eile Transcript of Record.

Filed Jun. 10, 1910. F. D. Monckton, Clerk.
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In the District Court of the United States, for the

Northern District of California.

No. 4630.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

GEORGE W. DWINNELL, JOHN GILPIN, JOHN
D. GAGNON, and REX E. DETER,

Defendants.

Praecipe for Transcript.

To the Clerk of said Court:

Sir: Please make return to the Writ of Error is-

sued by transmitting to the United States Circuit

Court of Appeals for the Ninth Circuit true copies

of the following, namely:

1. The indictment in full, with all endorsements

thereon.

2. The demurrer to said indictment.

3. Order overruling said demurrer.

4. Pleas of said defendants George W. Dwinnell

and John Gilpin.

5. Minutes of trial.

6. Verdict.

7. Judgment.

8. Motion in arrest of judgment.

9. Order denying motion in arrest of judgment.

10. Motion of defendants George W. Dwinnell and

John Gilpin for a new trial.

11. Order denying motion for new trial.
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12. Petition for writ of error.

13. Assignment of errors.

14. Order allowing writ of error and supersedeas.

15. Bill of exceptions.

16. Bond on writ of error.

17. Copy of writ of error.

18. Also transmit original writ of error and original

citation thereon, and certify to above as be-

ing the return to the writ of error, and also

certify that copy of writ of error was lodged

with clerk for defendant in error on date of

issuance of writ.

Dated November 16th, 1909.

S. C. DENSON,
BERT SCHLESINGER,
R. S. TAYLOR,

Attorneys for Plaintiffs in Error.

[Endorsed] : Filed Nov. 16, 1909. Jas. P. Brown,

Clerk. By M. T. Scott, Deputy Clerk.

In the District Court of the United States, in and

for the Northern District of California.

5440, R. S.

Indictment.

At a stated term of said Court begun and holden

at the City and County of San Francisco, within and

for the State and Northern District of California, on

the second Monday of July in the year of our Lord

one thousand nine hundred and eight,
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The Grand Jurors of the United States of Amer-
ica, within and for the District aforesaid, on their

oath present: That

GEORGE W. DWINNELL, JOHN GILPIN, JOHN
D. GAGNON, and REX F. DETER,

hereinafter called the " defendants," each late of the

Northern District of California, heretofore, to wit,

on or about the twenty-fifth day of October, in the

year of our Lord one thousand nine hundred and

six, in the County of Siskiyou in the State and

Northern District of California then and there be-

ing, did then and there wilfully, unlawfully, know-

ingly and feloniously conspire, confederate and

agree together and with divers other persons, to the

Grand Jurors aforesaid unknown, to commit the

crime of subornation of perjury against the United

States, committed as follows; that they, the said

George W. Dwinnell, John Gilpin, John D. Gagnon,

and Rex F. Deter, the defendants herein, did then

and there so conspire, confederate and agree to-

gether to unlawfully, wilfully and corruptly suborn,

instigate and procure James Fredreck French, Ben-

jamin F. French, Frederick M. French, Samuel L.

French, Clarence M. Prather, and Arthur W. Ja-

quette, to commit the offense of perjury in the State

and Northern District of California, by appearing

before Clarence W. Leininger, the duly appointed,

qualified and acting Register of the United States

Land Office at Redding, California, on the thirty-

first day of October in the year of our Lord one

thousand nine hundred and six, and respectively
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take an oath to a sworn statement under the Timber

and Stone Lands Acts of the United States, in which

sworn statements each of the affiants so named
should swear that he "did not apply to purchase the

land described in said sworn statement on specula-

tion, but in good faith to appropriate it to his own
exclusive use and benefit, and that he had not

directly or indirectly made any agreement or con-

tract or in any way or manner with any person or

persons whomsoever, by which the title he might ac-

quire from the Government of the United States

would inure in whole or in part to the benefit of any

person except himself." Which said sworn state-

ments after being so sworn to before the said Clar-

ence W. Leininger, Register as aforesaid, were to be

filed in the said United States Land Office at Red-

ding, California, by each of the persons so sub-

scribing and swearing to the said sworn statement

respectively, and which sworn statements so to be

sworn to and filed with the Register of the United

States Land Office as aforesaid, should be known by

each of the said applicants to be false in the material

matter therein to be sworn to, in this, that each of

the persons at the time of so subscribing and swear-

ing to his respective swTorn statement, had an agree-

ment beforehand, and an express understanding that

the title he was to secure, and the land he was to ap-

ply for in his sworn statement, was for the benefit of

the said defendants ; and the defendants and each of

them, then and there at the time of so conspiring as

aforesaid, wrell knew that the said sworn statements
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aforesaid, so to be filed, would be wilfully false in

the said material matter just before stated.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present that to carry into effect

the said unlawful conspiracy, the said defendants

did procure a number of blank Timber and Stone

Land Sworn statements under the rules prescribed

under said Acts, and did fill out the said sworn

statements for land of the United States to be open

for entry under the Timber and Stone Act of June

3d, 1878, as extended to all the public land States

by the Act of August 4, 1892, as follows

:

The sworn statement of James Fredreck French

was filled in for the East half of the East half of sec-

tion twelve, township forty-four North, Range two

West, M. D. M., in the District of lands subject to

sale at Redding, California.

The sworn statement of Benjamin F. French was

filled in for lots numbers one and two; the southwest

quarter of the northeast quarter; the northwest

quarter of the southeast quarter of section one in

township forty-three north, range one west, M. D.

M., in the said District of lands subject to sale at

Redding, California.

The sworn statement of Frederick M. French was

filled in for the west half of the west half of section

twelve, township forty-five north, range three west,

M. D. M., in the said District of lands subject to sale

at Redding, California.

The sworn statement of Samuel L. French was

filled in for the south half of the northeast quarter;

and the east half of the southwest quarter of section
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eight, township forty-four north, range two west,

M. D. M., in the same district.

The sworn statement of Clarence M. Prather was

filled in for the east half of the southwest quarter;

and the northwest quarter of the southwTest quarter;

and the southwest quarter of the northwest quarter

of section fourteen, township forty-four north, range

two west, M. D. M., in the same district.

The sworn statement of Arthur W. Jaquette was

filled in for the southwest quarter of section thirty-

four, township forty-five north, range three west, M.

D. M., in the same district.

And thereafter, the said defendants on or about

the twenty-seventh day of October, in the year of

our Lord one thousand nine hundred and six, in the

County of Shasta, in the State and Northern District

of California, did cause the said James Fredreck

French, Benjamin F. French, Frederick M. French,

Samuel L. French, Clarence M. Prather and Arthur

W. Jaquette, to take their place in line in front of

the Land Office at Redding, in the State and North-

ern District of California, so that they, the said

James Frederick French, Benjamin F. French,

Frederick M. French, Samuel L. French, Clarence

M. Prather and Arthur W. Jaquette, would be

among the first who would have the privilege of

putting in their sworn statements upon the thirty-

first day of October, in the year of our Lord one

thousand nine hundred and six, thereafter, and the

said defendant George W. Dwinnell did furnish

money to the said James Fredreck French, Benja-

min F. French, Frederick M. French, Samuel L.
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French, Clarence M. Prather, and Arthur W. Ja-

quette, to pay their expenses while so standing in

line waiting the opportunity to present their sworn

statements aforesaid, the exact amount of which

money is to the Grand Jurors aforesaid, unknown,

but which,approximated the sum of Sixty-five (65)

Dollars.

And the Grand Jurors aforesaid, on their oath

aforesaid, do further present, that to carry out the

unlawful conspiracy heretofore mentioned, the said

defendants did cause the said James Fredreck

French, Benjamin F. French, Frederick M. French,

Samuel L. French, Clarence M. Prather, and Arthur

W. Jaquette to appear before the said Clarence W.
Leininger, the Register aforesaid, at the United

States Land Office at Redding, in the State and

Northern District of California, on the thirty-first

day of October in the year of our Lord one thousand

nine hundred and six, and sign and take oath to, and

each of them being sworn upon the said last men-

tioned date by the said Clarence W. Leininger, who

was then and there an officer empowered to adminis-

ter an oath, and who did then and there administer

an oath to each of the said applicants upon his

sworn statement, and each of the above-named ap-

plicants so sworn by the said Clarence W. Leininger,

Register aforesaid, did, for himself, falsely, felon-

iously, and wilfully swear, take oath, and say, among

other things, as follows, to wit:

u* * -*. ^a |. j ^ no^. appiy to purchase the

land above described on speculation, but in good

faith to appropriate it to my own exclusive use
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and benefit, and that I have not, directly or in-

directly, made any agreement or contract, or in

any way or manner, with any person or persons

whomsoever, by which the title I may acquire from

the Government of the United States may inure in

whole or in part to the benefit of any person ex-

cept myself, '

' etc.

Whereas in truth and in fact, as e>ach of the said

applicants then and there well knew, the said appli-

cant did not apply to purchase the land described in

his application in good faith to appropriate it for his

own exclusive use and benefit, and whereas in truth

and in fact, as each of the said applicants then and

there well knew, the said applicants and each of them

had directly made an agreement and contract with

the said George W. Dwinnell that the application

should be made for the benefit of the said George W.
Dwinnell, and each of the defendants then ana tiiere

knew that each of the applicants so swearing to his

sworn statement, had so made the contract as aiore-

said, whereb}^ the title to the land should be trans-

ferred to the said George W. Dwinnell, and each of

the defendants then and there well knew that each

of the applicants so swearing to the sworn statements

was committing the crime of perjury in so swearing.

And the Grand Jurors aforesaid, on their oath

aforesaid do further present that to carry into effect

the purpose of the unlawful conspiracy aforesaid,

the said George W. Dwinnell did thereafter, on the

twenty-third day of November, in the year of our

Lord one thousand nine hundred and six, procure a

relinquishment from the said James Fredreck
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French, and did thereafter, on the thirtieth day of

November in the year of our Lord one thousand nine

hundred and six, procure from the said James Fred-

reck French, a further relinquishment, which the

said George W. Dwinnell filled out and procured the

said James Fredreck French to sign, in considera-

tion of two hundred ($200) dollars, which sum had

been theretofore, before the sworn statement of the

said James Fredreck French had been filed in the

Land Office aforesaid, agreed to be paid to the said

James Fredreck French as the price of his taking

up the said land and making his application for the

benefit of the said George W. Dwinnell.

And further, that the said George W. Dwinnell,

did likewise prepare a relinquishment and did cause

the said Benjamin F. French to sign the same on

November twenty-sixth one thousand nine hundred

and six, and on November thirtieth one thousand

nine hundred and six, the said George W. Dwinnell

did cause the said Benjamin F. French to sign a fur-

ther relinquishment, upon the signing of which re-

linquishment the said George W. Dwinnell did pay

to the said Benjamin F. French the sum of two Hun-

dred (200) Dollars, the price which had theretofore

been agreed upon for which the said Benjamin F.

French should make his aforesaid application and

sworn statement to purchase the said lands herein-

before mentioned for the use and benefit of the said

George W. Dwinnell.

And further, that the said George W. Dwinnell,

did, upon the twenty-fourth day of November, one

thousand nine hundred and six, prepare a relinquish-
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ment, and cause the said Frederick M. French to

sign the same, for the lands which had theretofore

been applied for by the said Frederick M. French,

and the said Frederick M. French was paid by the

said George W. Dwinnell the sum of Two Hundred

(200) Dollars, as the price theretofore agreed upon

before the filing of the said application in the United

States Land Office as aforesaid, for wrhich the said

Frederick M. French was to take up the said land

and make his sworn statement for the benefit of the

said George W. Dwinnell.

And further, that the said George W. Dwinnell

did, upon the twelfth day of November, one thousand

nine hundred and six, prepare a relinquishment to be

signed by the said Stamel L. French, of the lands so

applied for by the said Samuel L. French, and fur-

ther, that the said George W. Dwinnell did, upon the

thirtieth day of November, one thousand nine hun-

dred and six, prepare an additional relinquishment

of the said lands so entered by said Samuel L.

French upon the blank form provided by the United

States Land Office for that purpose, and the said

George W. Dwinnell did pay to the said Samuel L.

French, the sum of Two Hundred (200) Dollars on

the said last mentioned date, as the price theretofore

agreed upon for which the said Samuel L. French

would enter the said land and apply for the purchase

of the same for the use and benefit of the said George

W. Dwinnell.

And further, the said George W. Dwinnell did pre-

pare in his own handwriting, on November twenty-

second, one thousand nine hundred and six, a re-
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linquishment to be signed, and it was then and there

signed on said last named date, by Clarence M.

Prather, and the said George W. Dwinnell did iur-

ther prepare an additional relinquishment upon the

blank form provided by the United States Land Of-

fice for that purpose, which relinquishment was,

upon the first day of December, one thousand nine

hundred and six, filled in by the said George W.Dwin-

nell and signed by the said Clarence M. Prather,

and the said George W. Dwinnell did then and

there pay to the said Clarence M. Prather, the sum

of One Hundred and Fifty-seven (157) Dollars, on

account of the sum of Four Hundred (400) Dollars

agreed to be paid to the said Clarence M. Prather,

prior to the thirty-first day of October, one thousand

nine hundred and six, and prior to the filing of the

sworn statement of the said Clarence M. Prather

heretofore referred to.

And further to carry into effect the said conspir-

acy, the said George W. Dwinnell did cause the said

Arthur W. Jaquette to sign a relinquishment for the

land which he, the said Arthur W. Jaquette, had

theretofore applied for, and the said George W.
Dwinnell did pay to the said Arthur W. Jaquette the

sum of Two Hundred (200) Dollars, the amount

which had been agreed upon prior to the thirty-first

day of October, one thousand nine hundred and six,

as the price for which the said Arthur W. Jaquette

should make entry of the said land for the benefit of

the said George W. Dwinnell.

Against the peace and dignity of the United States

of America, and contrary to the form of the statute
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of the said United States of America in such case

made and provided.

ROBT. T. DEVLIN,
United States Attorney.

Names of witnesses examined before the said

Grand on finding the foregoing Indictment

:

FREDERICK M. FRENCH,
CLARENCE M. PRATHER,
ARTHUR W. JAQUETTE,
JAMES F. FRENCH,
BENJAMIN F. FRENCH,
W. S. KINGSBURY,
G. W. DWINNELL,
CLARENCE W. LEININGER,
ODELL FELLOWS,
O. W. LANG,
A. CHRISTENSEN.

[Endorsed]: A True Bill. Walter M. Castle,

Foreman Grand Jury. Presented and filed Oct. 30,

1908, in open court. Jas. P. Brown, Clerk. By

Francis Krull, Deputy Clerk.
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[Demurrer of George W. Dwinnell to Indictment.]

In the District Court of the United States, in and for

the Northern District of California,.

No. 4630.

THE PEOPLE OF THE UNITED STATES

vs.

GEOEGE W. DWINNELL, JOHN GILPIN,

JOHN D. GAGNON, pnd REX F. DETER.
SEPARATE DEMURRER OF GEORGE W.

DWINNELL.
Now comes George W. Dwinnell, one of the de-

fendants in the above-entitled action, and demurs

to the indictment in said action and for cause, shows:

I.

That said indictment does not state facts sufficient

to constitute a public offense against the United

States.

II.

That said indictment does not state facts sufficient

to constitute a public offense against the United

States in this, that said indictment does not allege

that said applicants or any or either of them were

duly sworn to the said sworn statement.

III.

That said indictment does not state facts sufficient

to show that the crime of perjury was committed by

the persons or either of them who are alleged to have

been suborned by defendants.
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IV.

That said indictment does not allege that defend-

ant knew that the persons making said applications

knew that the statements which they are alleged to

have made were intentionally and wilfully false on

their part.

V.

That said indictment does not state or set out facts

sufficient to constitute the crime of subornation of

perjury.

VI.

That said indictment is ambiguous, and it cannot

be ascertained therefrom whether defendants are

charged with procuring said applicants to swear to

a joint sworn statement or whether defendants are

charged with procuring said applicants to swear each

to a separate statement.

VII.

That said indictment is uncertain for the reasons

set forth in paragraph six herein.

VIII.

That said indictment for the reasons set forth in

paragraph six herein is unintelligible.

IX.

That said indictment attempts to charge several

distinct offenses in one count, to wit, six distinct and

separate offenses.

X.

That the allegations in said indictment which at-

tempt to charge the crime of perjury on the part of

said applicants are insufficient and immaterial, in
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this, that it is not alleged therein that there was any

agreement or contract of any kind or character be-

tween themselves or any of them and defendants or

either of them or any other person, whereby or by

which the title said applicants or either of them

might acquire from the Government of the United

States to the lands described in the several applica-

tions and by means thereof would or might inure in

whole or in part to the defendants or either of them

or to any person whatever except said applicants.

XL
That said indictment fails to state facts sufficient

to constitute a public offense against the United

States in this, that it is not alleged that the lands

set out and described in the several sworn statements

were public lands of the United States and open

for entry under the Timber and Stone Act of June

3d, 1878, as extended to the public land State by Act

of August 4, 1892, or by any other act.

Wherefore, said defendant Dwinnell prays that

said bill of indictment be dismissed, and that he go

hence without day.

R. S. TAYLOR and

S. C. DENSON,
Attorneys for Defendant.

Service of the within demurrer by copy acknowl-

edged this 11th day of May, A. D. 1909.

ROBT. T. DEVLIN,
U. S. Atty.

[Endorsed] : Filed May 11, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.
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Order of Court Overruling Demurrer to Indictment.

At a stated term of the District Court of the United

States of America, for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco, on Wednes-

day, the 19th day of May, in the year of our

Lord one thounsand nine hundred and nine.

Present: The Honorable JOHN J. DE HAVEN,
Judge.

No. 4,630.

UNITED STATES OF AMERICA
vs.

GEO. W. DWINNELL et al.

The Demurrer to the Indictment herein by George

W. Dwinnell, having been heretofore submitted to

the Court for decision, now after due consideration

had thereon, the Court files its written Opinion, and

by the Court ordered that said Demurrer be, and the

same is hereby, overruled.

In the District Court of the United States, for (he

Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL et al.
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Opinion Overruling Demurrer to Indictment.

DE HAVEN, District Judge.—The defendant

Dwinnell has demurred to the Indictment upon the

general ground that it does not state facts sufficient

to charge him with the commission of a public

offense. After a careful consideration of the allega-

tions of the indictment my conclusion is that it suffi-

ciently charges that the defendiant, and others,

conspired to commit the crime of subornation of

perjury; in that said defendant, and others, agreed

to instigate and procure the persons named in the

indictment to file in the United States Land Office

at Bedding, California, sworn statements, in which

they should apply to purchase the land therein

described, and that in their respective statements

each of said persons should swear that he "did not

apply to purchase the land described in said sworn

statement on speculation, but in good faith to appro-

priate it to his own exclusive use and benefit, and

that he had not directly or indirectly made any

agreement or contract or in any way or manner with

any person or persons whomsoever, by which the

title he might acquire from the Government of the

United States wTould inure in whole or in part to

benefit of any person except himself."

The indictment further alleges that at the time

of entering into the conspiracy the defendant knew

that the said sworn statements, when made, would

be wilfully false and would be known "by each of

said applicants to be false in the material matter
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therein to be sworn to, in this, that each of the per-

sons at the time of so subscribing and swearing to

his respective sworn statement, had an agreement

beforehand, and an express understanding that the

title he was to secure, and the land he was to apply

for, in his sworn statement, was for the benefit of

the said defendants; and the defendants and each

of them, then and there at the time of so conspiring,

as aforesaid, well knew that the said sworn state-

ment, aforesaid, so to be filed, would be wilfully

false in the said material matter just bexore stared."

It will be observed that the conspiracy, as charged

in the indictment, lies within very narrow limits.

The indictment does not charge that the defendants

conspired to defraud the United States by procuring

the persons named in the indictment to cover the

land applied for with dummy or temporary applica-

tions for the purpose of obstructing or preventing

the entry of such land by bona fide applicants, and

which dummy applications were to be relinquished

upon the request of the defendants, nor does it

charge that the defendants entered into a conspiracy

to suborn the persons filing such dummy applica-

tions to commit perjury in swearing to that part of

their respective application which recites that the

applicant does not apply to purchase the land "on

speculation but in good faith to appropriate it to

his own exclusive use and benefit."

It is true the indictment in its statement of overt

acts would seem to indicate that there was evidence

before the Grand Jury tending to show the commis-

sion of one or both of the offenses just referred to,
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but conspiracy charged is that both defendants con-

spired to induce the persons to commit perjury, in

swearing that they had made no agreement directly

or indirectly by which the title they might acquire,

from the Government, should inure in whole or in

part to the benefit of any other person or persons

—

than the applicant—whereas, in fact, each of said

persons, at the time of so swearing, would have an

agreement "and an express understanding that the

title he was to secure, and the land he was to apply

for, in his sworn statement, was for the benefit of

the said defendants."

It is, of course, well settled that the conspiracy

charged cannot be enlarged or aided by the averment

of acts done by one or more of the conspirators, even

though it is alleged that such acts were done in fur-

therance of the object of the conspiracy.

United States vs. Button, 108 U. S. 199.

THE DEMURRER OF DEFENDANT DWIN-
NELL IS OVERRULED.

[Endorsed] : Filed May 19, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.
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[Minutes of Court—October 27, 1909—Arraignment,
Plea, etc.]

At a stated term of the District Court of the United
States of America, for the Northern District of
California, held at the courtroom thereof, in the

City and County of San Francisco, on Wednes-
day, the 27th day of October, in the year of our
Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE HA-
VEN, Judge.

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN and

REX F. DETER.

The above-named defendants, with their attor-

neys, Messrs. Bert Schlesinger, S. C. Denson, A. P.

Van Duzer and R. S. Taylor, being present in open

Court, on motion of A. P. Black, Asst. U. S. Atty.,

said defendants were arraigned upon the Indictment

herein against them, and then and there each entered

a plea of Not Guilty. By the Court ordered that the

trial of this case do now proceed, the i oliowing

named jurors were duly drawn, accepted, sworn and

impaneled to try the issues joined in this case, to wit

:

Chas. Kahler, Ernest Woodman,

John A. Jones, George H. Mendell, Jr.,

Frank A. Wilkie, Harry Henrici,

Wm. E. Doud, Ellis H. Parrish,

C. W. Whitney, Phillip P. Paschel, and

Wm. P. Ransom, Albert F. Kindt.
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The following named jurors were peremptorily

challenged by defendants and by the Court excused:

Julian Sonntag, Karl Eber and J. M. Donlon. By
the Court ordered that all witnesses except the one

on the stand retire from the courtroom.

Mr. Black, the Asst. U. S 1

. Atty., thereupon stated

the case to the Court and jury and called Frederick

M. French, who was doily sworn and examined as a

witness on behalf of the United States, and called

W. S. Kingsbury, Clarence M. Prather, James F.

French, Samuel Leonard French, wdio were each

duly sworn and examined as witnesses on behalf of

the United States. Mr. Black introduced certain

exhibits wrhich were by the Court ordered marked

United States Exhibits No. 1, 2, 3, 4, 5, 6, 7, and 8,

respectively. One exhibit was introduced by De-

fendants and marked Defendants' Exhibit No. 1.

Thereupon by the Court ordered that the further

trial of this case be, and the same is hereby continued

until October 28, 1909, at 10 o'clock A. M.

[Trial—Minutes of Court—October 28, 1909.]

At a stated term of the District Court of the United

States of America, for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco, on Thurs-

day, the 28th day of October, in the year of our

Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE HAV-
EN, Judge.



The United States of America. 25

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. BWINNELL et al.

The defendants herein with their attorneys and

the jury sworn to try the case, being present in open

court, the further trial of this case was resumed.

Mr. A. P. Black, Asst. U. S. Atty., called Benj. F.

French, Mrs. F. M. French, Arthur M. Jacquette,

Clarence W. Leininger, who were each duly sworn

and examined as witnesses on behalf of the United

States, and introduced in evidence certain exhibits

which were marked United States Exhibits No. 9,

10, and 11, respectively.

Mr. S. C. Benson, attorney for defendant Geo. W.
Bwinnell, made a statement to the jury in behalf of

the defendants. Mr. Bert Schlesinger, attorney for

said Bwinnell, called G. H. Chambers, Solon H. Wil-

liams, M. V. Purdy, Arthur Simon, Chas. J. Lutrell,

John F. Fairchild, E. J. Loosley, H. H. Hudson,

John J. Perkins, L. J. Roher, John Samuel Mus-

grave, J. B. Bowling, R. F. Beter, John Gilpin, and

G. W. Bwinnell, who were each duly sworn and

examined as witnesses on behalf of the defendants,

and thereupon by the Court ordered that the further

trial of this case be, and the same is hereby continued

until October 29, 1909, at 10 o'clock A. M.
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[Trial—Minutes of Court—October 29, 1909.]

At a stated term of the District Court of the United

States of America, for the Northern District

of California, held at the courtroom thereof,

in the City and County of San Francisco, on

Friday, the 29th day of October, in the year of

our Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE HAVEN,
Judge.

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL et al.

The defendants herein with their attorneys, and

the jury sworn to try the case, being present in open

court, the further trial of this case was resumed.

Mr. Bert Schlesinger attorney for defendant Dwin-

nell, recalled Geo. W. Dwinnell, who was further

examined, and called David I. Mahoney, who was

duly sworn and examined as a witness on behalf of

the defendants. Mr. A. P. Black, Asst. U. S. Atty.,

recalled F. M. French, and Clarence Prather, who

were each further examined. The case was there-

upon argued by the said Mr. Black on behalf of the

Government, and the said Mr. Schlesinger in behalf

of the defendants, and pending the argument of Mr.

Schlesinger, by the Court ordered that the further

trial of said case be, and the same is hereby continued

until Monday, November 1, 1909, at 10 o'clock A. M.
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[Trial—Minutes of Court—November 1, 1909.]

At a stated term of the District Court of the United

States of America, for the Northern District

of California, held at the courtroom thereof,

in the City and County of San Francisco, on

Monday, the 1st da}r of November, in the year of

our Lord one thousand nine hundred and

nine. Present: The Honorable JOHN J. DE
HAVEN, Judge.

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL et al.

The defendants with their attorneys and the jury

sworn to try the case being present in open court, the

further trial of this case was resumed. Mr. R. S.

Taylor, attorney for the defendants, argued the case

to the jury and was followed by Mr. A. P. Black,

Asst. U. S. Atty., who closed the case for the United

States, and thereupon the Court charged the jury,

who at 4 o'clock P. M. and five minutes P. M. re-

tired to deliberate upon their verdict, and at 5 o'eiock

P. M. said jury returned into Court and upon being

asked by the Court if they had agreed upon a ver-

dict, replied in the affirmative and rendered the fol-

lowing in writing: "We, the Jury, find George W.

Dwinnell, the prisoner at the bar, Guilty. E. D.

Woodman, Foreman. We, the Jury find, John Gil-

pin, the prisoner at the bar, Guilty. E. D. Wood-
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man, Foreman. We, the Jury, find Rex F. Deter,

the prisoner at the bar, Not Guilty. E. D. Wood-
man, Foreman."

By the Court ordered that the jurors in this case

be now discharged. Further ordered, that Wednes-

day November 3, 1909, at 10 o'clock A. M. be, and

the same is hereby fixed as the time for pronouncing

Judgment herein.

In the District Court of the United States, in and for

the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL et al.

Verdict as to George W. Dwinnell.

We, the Jury, find George W. Dwinnell, the pris-

oner at the bar, Guilty.

E. D. WOODMAN,
Foreman.

[Endorsed]: At 5 o'clock and min. P. M.

Filed Nov. 1, 1909. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

In the District Court of the United States, in and for

the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

JOHN GILPIN et al.
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Verdict as to John Gilpin.

We, the Jury, find John Gilpin, the prisoner at

the bar, Guilty.

E. D. WOODMAN,
Foreman.

[Endorsed]: At 5 o'clock and min. P. M.

Filed Nov. 1, 1909. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

In the District Court of the United States, in and for

the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

REX F. DETER et al.

Verdict as to Rex F. Deter.

We, the Jury, find Rex F. Deter, the prisoner at

the bar, Not Guilty.

E. D. WOODMAN,
Foreman.

[Endorsed] : At 5 o'clock and min. P. M.

Filed Nov. 1, 1909. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.
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Judgment.

At a stated term of the District Court of the United

States; of America, for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco, on Satur-

day, the 13th day of November, in the year of

our Lord one thousand nine hundred and nine,

present: The Honorable JOHN J. DE HAVEN,
Judge.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL and JOHN GILPIN.

Convicted of the Offense of Conspiracy to Commit

Subornation of Perjury.

Sec. 5440. R. S.

JUDGMENT ON PLEA OF NOT GUILTY.
A. P. Black, Esq., Assistant United States Attor-

ney, and the defendants with Bert Schlesinger, Esq.,

S. 0. Denson, and R. S. Taylor, their attorneys, came

into court. No legal cause being shown why Judg-

ment should not be pronounced against the defend-

ants; motions by each defendant for a new trial and

in arrest of Judgment having been overruled, there-

upon the Court rendered its Judgment.

THAT WHEREAS, the said George W. Dwinnell

and John Gilpin, having been duly convicted in this

court of the offense of Conspiracy

:

IT IS THEREFORE ORDERED AND AD-
JUDGED, that each of said defendants pay a fine
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of One Thousand (1000) Dollars, and that they be

imprisoned for the term of One Yea r.

FURTHER ORDERED AND ADJUDGED that

said Judgment of imprisonment be executed upon

the said defendants, George W. Dwinnell and John

Gilpin, by imprisonment in the County Jail of the

County of Alameda, State of California.

JOHN J. DE HAVEN,
United States District Judge, Northern District of

California.

[Endorsed] : Filed Nov. 13, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States in and

for the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN,
JOHN D. GAGNON and REX F. DETER,

Defendants.

Motion to Arrest Judgment.

The defendants in the above-entitled cause, before

Judgment, respectfully move the Court for error

appearing on the face of the Indictment and upon

the face of the record, that Judgment for the Gov-

ernment be arrested and withheld and the conviction

rendered herein be declared null and void.

Said motion is based on the following grounds

:

(1) That the Indictment herein fails to charge
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the offense of conspiracy to commit the crime of sub-

ornation of perjury against the United States.

(2) That the Indictment does not state facts suf-

ficient to constitute a public offense against the laws

of the United States.

(3) That the Indictment fails to charge that any

public lands of the United States were the subject

of any conspiracy.

(4) That the Indictment fails to charge that the

entrymen were to apply to purchase any public lands

of the United States over which the Register and

Receiver of the Land Office at Redding, California,

had jurisdiction.

(5) That the Indictment fails to charge that the

entryman had applied to purchase any public lands

situated within the Shasta or Redding Land District

of the United States.

(6) That the Indictment fails to charge that any

application was to be made to purchase any public

lands of the United States within the land district

over which the Register therein named had any jur-

isdiction.

(7) The Indictment fails to charge that the en-

trymen were to be induced, or w^ere induced, or pro-

cured, to make entries of public lands of the United

States within the Shasta or Redding Land Districts,

or within any district over which the Register

therein mentioned had jurisdiction.

(8) That the Indictment fails to charge that the

alleged perjury, or subornation of perjury, was to

occur in any proceedings for the entry or purchase

of land situated in the Shasta or Redding Land Dis-

tricts under the Timber and Stone Act.
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(9) That the Indictment fails to charge thai the

sworn statements referred to therein were to be veri-

fied by the oaths of the applicants before the Regis-

ter or Receiver of any Land Office within the District

where the lands were situated.

(10) That the Indictment fails to show that any

lands were subject to entry at the land office at

Shasta or Redding or were subject to entry before

said Register.

(11) That the Indictment fails to show or state

a case in which any oath was required or permitted

to be administered by such Register, as it does not

show that such Register had jurisdiction over the

matters therein referred to.

(12) The Indictment does not showr that public

lands of the United States were to be entered or pur-

chased.

(13) The Indictment does not show that the said

Clarence W. Leninger, had due or competent author-

ity, or any authority, to administer any oath to any

of the entrymen, in the Indictment referred to.

(14) The Indictment does not show that the said

Leninger was to administer an oath concerning lands

situate within the District over which he had juris-

diction.

Wherefore, defendants pray that said Judgment

be arrested and that no sentence be had therein.

And will ever pray.

S. C. DENSON,
BERT SCHLESINGER,
R. S. TAYLOR,
Attorneys for Defendants.
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[Endorsed] : Filed Nov. 13, 1900. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States in and

for the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN,

JOHN D. GAGNON and REX F. DETER,
Defendants.

Motion for a New Trial.

Now come the defendants and move the Court for

a new trial in the above-entitled cause upon the fol-

lowing grounds:

(1) That the Verdict was against the evidence.

(2) That the Court erred in admitting certain

evidence relating to relinquishments filed by the en-

tryman.

(3) That the Court erred in failing to give In-

struction No. 42, requested by the defendants.

(4) That the Court erred in failing to give In-

struction No. 37, requested by defendants, relating

to good character.

(5) That Court erred in failing to give Instruc-

tion No. 38, relating to good character, requested by

defendants.

(6) That the Court erred in failing to give In-

struction No. 47, relating to animus or bias, re-

quested by defendants.
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(7) That the Court erred in failing to give In-

struction No. 45, requested by defendants, relating

to the insufficiency of the evidence.

(8) That the Court erred in failing to give In-

struction No. 46, requested by defendants, relating

to insufficiency of the evidence.

(9) That the errors of the Court in respect to the

above matters were and are of a substantial char-

acter, and were to the great detriment, injury «uid

prejudice of the defendants, and in violation of the

rights conferred upon them by law.

Wherefore, defendants pray that the verdict be

set aside and a new trial granted.

S. C. DENSON,
BERT SCHLESINGER,
R, S. TAYLOR,
Attorneys for Defendants.

[Endorsed] : Filed Nov. 13, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

Order Denying Motion in Arrest of Judgment and

for a New Trial.

At a stated term of the District Court of the United

States of America, for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco, on Saturday,

the 13th day of November, in the year of our

Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE
HAVEN, Judge.
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No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL and JOHN GILPIN.

The above-named defendants with their attorneys,

Messrs. Bert Schlesinger, S. C. Denson, and R. S.

Taylor, this day came into court. The said Mr.

Schlesinger, in behalf of said defendants, filed writ-

ten motions in arrest of Judgment and for a new

trial herein, and after hearing argument by counsel

for defendant in support thereof, and A. P. Black,

Asst. U. S. Atty., in opposition thereto, by the Court

ordered that each of said motions be and the same

are hereby denied, to Which ruling defendants then

and there duly excepted.

Thereupon by the Court ordered that said defend-

ants, for the offense of which they stand convicted

be and they are hereby sentenced to pay a fine of

$1,000 each, and each to be imprisoned for the term

of one year. Further ordered that said Judgment

of imprisonment be executed upon the said defend-

ants, by imprisonment in the County Jail of Ala-

meda County, California.

On motion of Mr. Schlesinger, by the Court or-

dered that execution of Judgment herein be, and the

same is hereby stayed for five days.
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In the District Court of the United States in and

for the Northern District of California.

No. 4630.

UNITED STATES OP AMERICA
vs.

GEORGE W. DWINELL, JOHN GILPIN,

JOHN D. GAGNON and REX P. DETER,
Defendants.

Petition for Writ of Error.

Your petitioners, the above-named defendants,

George W. Dwinell, and John Gilpin, bring this

their petition for Writ of Error to the District Court

of the United States in and for the Northern District

of California, and in that behalf your petitioners

show

:

(1) That on the 13th day of November, 1909,

there was made, given and rendered in the above-

entitled cause a judgment against your petitioners,

wherein and whereby each of your petitioners was

adjudged and sentenced to imprisonment for a term

of one year in the Alameda County Jail and to pay

a fine of One Thousand ($1,000.00) Dollars; and

your petitioners show that they are advised by coun-

sel, and they aver that there was and is manifest

error in the record and proceedings had in said cause

and in the making, giving and rendition and entry of

said judgment and sentence to the great injury and

damage of your petitioners, all of which errors will
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be more fully made to appear by an examination of

the said record, and by an examination of the bill

of exceptions to be tendered and filed and in the

assignment of errors hereinafter set out and to be

presented herewith ; and to that end thereafter that

the said judgment, sentence and proceedings may be

reviewed by the United States Circuit Court of Ap-

peals for the Ninth Circuit, your petitioners now

pray that a Writ of Error may be issued, directed

therefrom to the said District Court of the United

States for the Northern District of California, re-

turnable according to law and the practice of the

court, and that there may be directed to be returned

pursuant thereto a true copy of the record, bill of

exceptions, assignment of errors and all proceedings

had in said cause and that the same may be removed

into the United States Circuit Court of Appeals for

the Ninth Circuit, to the end that the error, if any has

happened, may be duly corrected, and full and

speedy justice done your petitioners.

And your petitioners make the assignment of

errors presented herewith, upon which they will rely

and which will be made to appear by a return of the

said record in obedience to the said Writ.

Wherefore, your petitioners pray the issuance of

a Writ as herein prayed, and pray that the assign-

ment of errors, presented herewith, may be consid-

ered as their assignment of errors upon the Writ,

and that the judgment rendered in this cause may
be reversed and held for naught, and that said cause

be remanded for further proceedings, and that they
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be awarded a supersedeas upon said judgment and

all necessary and proper process, including bail.

G. W. DWINNELL,
JOHN GILPIN,

Petitioners.

S. 0. DENSON,
BERT SCHLESINGER,
K. S. TAYLOR,

Attorneys for Defendants.

[Endorsed]
: Filed Nov. 15, 1909. Jas. P. Brown,

Clerk. By M. Thomas Scott, Deputy Clerk.

In the District Court of the United States in and

for the Northern District of California.

No. 4630.

UNITED STATES OF AMERICA

vs.

GEORGE W. DWINELL, JOHN GILPIN,

JOHN D. GAGNON and REX F. DETER,
Defendants.

Order Allowing Writ of Error and Supersedeas.

The writ of error and the supersedeas therein

prayed for by defendants George W. Dwinell and

John Gilpin, pending the decision upon the writ of

error are hereby allowed, and each of the defendants

is admitted to bail upon the writ of error in the sum

of Three Thousand Dollars. The bond for costs
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upon the writ of error is hereby fixed at the sum of

Two Hundred and Fifty Dollars,

Dated November 15, 1909.

JOHN J. DE HAVEN,
District Judge of the United States for the Northern

District of California.

[Endorsed] : Filed Nov. 15, 1909. Jas. P. Brown,
Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States in and

for the Northern District of California.

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE W. DWINELL, JOHN GILPIN,

JOHN D. GAGNON and REX F. DETER,
Defendants.

Assignment of Errors.

ASSIGNMENT OF ERRORS OF DEFEND-
ANTS, GEORGE W. DWINELL and JOHN
GILPIN.

George W. Dwinell and John Gilpin, defendants

in the above-entitled cause, and plaintiffs in error

herein, having petitioned for an order from said

Court permitting them to procure a Writ ot Error

to this Court, directed from the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from

the judgment and sentence made and entered in said

cause against said George W. Dwinell and John Gil-

pin, now make and file with their said petition the
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following assignment of errors herein, upon which

they will apply for a reversal of said judgment and

sentence upon the said Writ, and which said errors,

and each, and every one of them, are to the great

detriment, injury and prejudice of the said defend-

ants and in violation of the rights conferred upon
them by law; and they say that in the record and

proceedings in the above-entitled cause, upon the

hearing and determination thereof in the District

Court of the United States, for the Northern Dis-

trict of California, there is manifest error in this,

to wit:

1. That the said District Court erred in overrul-

ing the demurrer of the said defendant George W.
Dwinnell, to the indictment filed in said cause upon

the grounds in said demurrer set forth.

2. The Court erred in refusing to give Instruc-

tion No. 42 requested by defendant: "I charge you

that if you find from the evidence in this case that

any witness has wilfully testified falsely as to any

material matter involved in the case, it is your duty,

under the law of this State, to distrust the entire

testimony of such witness"; to which refusal an ex-

ception was duly made and entered at the time.

3. The Court erred in refusing to give Instruc-

tion No. 37, requested by defendants: "If the jury

are satisfied from the evidence that the defendants

have established a good character for truth, honesty

and integrity, then such good character of itself may

be sufficient to raise a doubt as to the defendants'

guilt"; to which refusal an exception was duly made

and entered at the time.
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4. The Court erred in refusing to give Instruc-

tion No. 38, requested by defendants: "The defend-

ants in this case have introduced evidence of their

good character for truth, honesty and integrity. If

you believe from the evidence that the good char-

acter of the defendants for truth, honesty and in-

tegrity is proven to your satisfaction, then such fact

is to be kept in view by you throughout all your de-

liberations, and it is to be considered by you in con-

nection with the other facts in the case ; and if, after

a consideration of all the evidence in the case, in-

cluding that bearing upon the good character of the

defendants, you entertain any reasonable doubt of

the defendants' guilt then it is your duty to return

a verdict of not guilty"; to which refusal an excep-

tion was duly made and entered at the time.

5. The Court erred in refusing to give Instruc-

tion No. 45, requested by defendants: "I charge you

to return a verdict of not guilty in this case for the

reason that the evidence does not warrant the sub-

mission of the case to the jury"; to which refusal

an exception was duly made and entered at the time.

6. The Court erred in refusing to give Instruc-

tion No. 46, requested by defendants: "I advise you

to return a verdict of not guilty in this case because

of the insufficiency of the evidence given by the Gov-

ernment"; to which refusal an exception was duly

made and entered at the time.

7. The Court erred in refusing to give Instruc-

tion No. 47, requested by defendants: "I charge you

that in considering the weight to be given by you to

the testimony of any witness in this case you have
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the right to take into consideration the animus or

the bias of such witness, if such animus or bias ap-

pears"; to which refusal an exception was duly made,

and entered at the time.

8. The Court erred in overruling the motions of

the defendants for new trial and in not allowing the

same.

9. The Court erred in overruling and denying

said defendants' motion in arrest of judgment upon

the grounds in said motion taken and assigned, to

wTit:

(a) That the indictment herein fails to charge

the offense of conspiracy to commit the crime of sub-

ornation of perjury against the United States.

(b) That the indictment does not state facts suf-

ficient to constitute a public offense against the laws

of the United States.

(c) That the indictment fails to charge that any

public lands of the United States were the subject of

any conspiracy.

(d) That the indictment fails to charge that the

entrymen were to apply to purchase any public lands

of the United States over which the Register and Re-

ceiver of the Land Office at Redding, California, had

jurisdiction.

(e) That the indictment fails to charge that the

entrymen had applied to purchase any public lands

situated within the Shasta or Redding Land District

of the United States.

(f ) That the indictment fails to charge that any

application was to be made to purchase any public

lands of the United States within the land district
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over which the Register therein named had any jur-

isdiction.

(g) The indictment fails to charge that the en-

trymen were to be induced, or were induced, or pro-

cured, to make entries of public lands of the United

States within the Shasta or Redding Land Districts,

or within any district over which the Register

therein mentioned had jurisdiction.

(h) That the indictment fails to charge that the

alleged perjury, or subornation of perjury, was to

occur in any proceedings for the entry or purchase

of land situated in the Shasta or Redding Land Dis-

tricts under the Timber and Stone Act.

(i) That the indictment fails to charge that the

sworn statements referred to therein were to be veri-

fied by the oaths of the applicants before the Register

or Receiver of any land office within the district

where the lands were situated.

(j) That the indictment fails to show that any

lands were subject to entry at the land office at

Shasta or Redding, or were subject to entry before

said Register.

(k) The indictment fails to show or state a case

in which any oath was required or permitted to be

administered by such Register, as it does not show

that such Register had jurisdiction over the matters

therein referred to.

(1) The indictment does not show that public

lands of the United States were to be entered or pur-

chased.

(m) The indictment does not show that the said

Clarence W. Leininger had due or competent author-
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ity, or any authority, to administer any oaths to any

of the entrymen in the indictment referred to.

(n) The Indictment does not show that the said

Leininger was to administer an oath concerning

lands situate within the district over which he had

jurisdiction.

10. The Court erred in overruling objection to

the following questions propounded to the witness

F. M. French, the following having occurred at the

trial in this connection:

"Q. Did you have any conversation with Dr.

Dwinell in regard to obtaining relinquishments from

any of your sons?

Mr. SCHLESINGER.—Object to that unless the

time is fixed, as time is of all importance in this

transaction. If he had the talk subsequent to the

locations, it is perfectly proper. If he had it prior

to the lo-cations, the Government might make some

other claim. We object, unless time and place are

fixed.

The COURT.—Fix the time.

Mr. BLACK.—Q. The conversations would be

after the 31st day of October, and between that and

the 1st day of December, 1906.

Mr. SCHLESINGER,—That is not sufficient, un-

less it is an agreement made prior to the location.

Mr. BLACK.—I do not understand that that is

the rule. Anything that any conspirator says or

does at any time that has relation to the original

scheme as against that conspirator is pertinent and

competent testimony. That is my understanding of

the rule. It is not anything that occurs after the
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consummation. It does not bind anyone except the

individual who makes the statement, or does the act,

but as to him I think it is entirely competent.

The COURT.—The objection will be overruled.

Mr. SCHLESINGER.—We take an exception."

11. The Court erred in overruling defendants' ob-

jection to the introduction in evidence of Govern-

ment's Exhibit No. 6; the following proceedings hav-

ing occurred in connection therewith

:

"Mr. BLACK.—I ask now, if the Court please,

that this application number 4825 in duplicate to-

gether with two relinquishments be marked Govern-

ment's Exhibit No. 6.

Mr. SCHLESINGER.—Will you show them to

us, Mr. Black?

Mr. BLACK.—Certainly.

Mr. SCHLESINGER.—I simply wish to inter-

pose a very formal objection to these, if the Court

please. Your Honor will see from an inspection of

these papers that they appear to be dated long after

these locations—one bears date December 1, 1906,

and the other bears the date November 26, 1906. If

they are evidence at all they are evidence in our

favor.

The COURT.—The objection will be overruled;

let them go in evidence.

Mr. SCHLESINGER.—Exception.

"

12. The Court erred in overruling defendants'

objection in the following matter, occurring during

the examination of the witness, F. M. French:

"Mr. BLACK.—Q. After having been to the of-

fice, later on, did you have any business with any of
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the defendants in relation to this land and relin-

quishment of it ?

Mr. SCHLESINGEE.—I object to any testimony

as to subsequent transactions. Any transaction

prior to the making of the location would be admis-

sible.

The COUET.—It is admissible as against some of

the defendants, that is if it is a relevant fact.

Mr. SCHLESINGEE.—I think Mr. Black ought

to specify the defendant.

Mr. BLACK.—Q. Did you have any dealing with

Dr. G. W. Dwinell in reference to getting your re-

linquishment for that land?

Mr. SCHLESINGEE.—Objected to as imma-

terial, irrelevant and incompetent, and occurring at

the time long subsequent to the taking up of the land

by the witness, and hence is not inhibited by the law.

The COUET.—The objection is overruled. Testi-

mony of that character is relevant against the de-

fendant Dwinell in my judgment.

Mr. SCHLESINGEE.—We will take an excep-

tion.

A. I had no transactions with him until the time

of relinquishment.

Mr. SCHLESINGEE.—In view of that testi-

mony, I ask that the prior statement be stricken out

—all his prior statement on that subject.

The COUET.—Let it remain,

Mr. BLACK.—Q. What occurred then?

A. We were in Gagnon's saloon and Dwinell said

to me, 'Now, if you are ready, we will go down and

fix up that business.'
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Q. Go on and tell what occurred then?

A. We went down to his office, I believe Gagnon

went with us. When we got down then they gave

me $180.00, Gagnon 's check for $180 and then we

went back up to the saloon, Gagnon and I, and he

gave me $20 in currency for my relinquishment."

13. The Court erred in overruling the defend-

ants' objection to the question: "Did you ever hear

Dr. Dwinell's reputation for truth, honesty and in-

tegrity questioned in regard to land matters ?"

14. The Court erred in sustaining the objection

to the questions propounded to the witness, David I.

Mahoney, as follows:

"Q. Did you know John D. Gagnon in his life-

time? A. I did.

Q. Did you and he attend

—

Mr. BLACK.—We object to that as absolutely im-

material and irrelevant. Mr. Gagnon is not on trial

here.

The COURT.—The objection is sustained.

Mr. SCHLESINGER.—Will you permit me to

finish the question and then take a ruling upon it?

The COURT.—Very well.

Mr. SCHLESINGER.—Q. Now, don't answer

this, until the Court has ruled. Did you know the

general reputation of John D. Gagon, for truth, hon-

esty and integrity in the community in which he re-

sides ?

Mr. BLACK.—I object to that as immaterial, ir-

relevant and incompetent for any purpose connected

with this case.

The COURT.—The objection will be sustained.
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Mr. SCHLESINGER.—That is all, we feke an ex-

ception/'

15. The Court erred in making, giving and ren-

dering judgment against the defendants for the rea-

son that the said indictment does not state a crime

or any offense against any law of the Unitec States,

and for the reasons taken and assigned by the de-

fendant, George W. Dwinell in his demurrer to the

said indictment and by defendants in their motion

in arrest of judgment.

16. The Court erred in sentencing the def endants

without their being first adjudged guilty of any

crime.

17. The Court erred in pronouncing sentence of

imprisonment against said defendants.

8. C. DENSON,
BERT SCHLESINGER,
R. S. TAYLOR,

Attorneys for Plaintiffs in Error and Defendants.

[Endorsed] : Filed Nov. 15, 1909. Jas. P. Brown,

Clerk. By M. Thomas Scott, Deputy Clerk.

In the District Court of the United States in and

for the Northern District of California.

No. 4630.

THE UNITED STATES OP AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN,

JOHN D. GAGNON and REX F. DETER,
Defendants.
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Bill of Exceptions on Behalf of George W. Dwin-

nell and John Gilpin.

Be it remembered, that heretofore, the Grand Jury

of the United States, in and for the Northern Dis-

trict of California, did find and return in, to and be-

fore the above-entitled Court its Indictment against

the defendants George W. Dwinnell and John Gil-

pin, and thereafter the said George W. Dwinnell and

John Gilpin appeared in said court, and upon being

called to plead to said Indictment, filed and inter-

poses their Demurrer to the same, thereupon and

after argument of said Demurrer the said Court

overruled the same and thereupon said defendants

excepted to such ruling and said exception' was al-

lowed.

And be it further remembered that the said de-

fendants having duly pleaded not guilty as shown by

the record herein, and the cause being at issue, the

same came on for trial, before the Honorable J. J.

T>e Haven, District Judge, and a jury duly impan-

eled, the United States being represented by Alfred

P. Black, Esq., and the defendants being represented

by S. C. Denson, R. S. Taylor and Bert Schlesinger,

Esqrs., the following proceedings were had

:

[Testimony of Frederick M. French, for the United

States.]

FREDERICK M. FRENCH, called as witness for

the United States, being duly sworn, testified:

Mr. BLACK.—Q. Mr. French, where do you

live?
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(Testimony of Frederick M. French.)

A. I live in Siskiyou County, California.

Q. What is your full name ?

A. Frederick Malcom French.

Q. Do you know the defendants Dwinnell, Gilpin

& Deter? A. I do.

Q. I will ask you Mr. French, to talk so that all

these gentlemen can hear you. How long have you

known Dr. Dwinnell?

A. I have known Dr. Dwinnell about eight years.

Q. How long have you known Gilpin ?

A. I think I have known Gilpin probably about

six years.

Q. And Deter?

A. I never have known Rex Deter until about

three years ago.

Q. Did you have any business with Dr. Dwinnell

in the fall of 1906 ? A. Yes, sir.

Q. What was that business?

A. Well, the commencement of the business was

cruising timber land.

Q. Just tell the jury from the start how you met

the Doctor and wThat was done ?

Mr. SCHLESINGER.—One moment. We object

to any testimony as to any transaction or transac-

tions other than those embraced in the indictment as

immaterial and incompetent.

The COURT.—The objection will be overruled to

that question.

Mr. BLACK.—Q. Just go on Mr. French and

state.
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(Testimony of Frederick M. French.)

A. Well, about the first as near as I can recollect

with Dr. Dwinnell was I wanted him to get scrip for

40 acres that had a cave on it, and he spoke to me
about some timber land they was going to open up

and he asked me if I was a timberman, and I told

him I was and he hired me to go up in the Butte

Creek District and cruise a lot of timber, which I

did.

Q. Before going further, what did he say about

this land that was to be opened up %

A. Well, he said that there was a lot of land there

that was in a temporary reservation, and that it was

going to be opened up, and that he had a lot of tim-

ber up there and he wanted to get it all in together

if he could and he would like to have people take it

up so that he could get it in together, I went up there

and cruised up a lot of timber and took a lot of peo-

ple up there and showed them the timber.

Q. Who helped you to do that cruising and what

did your work consist of in relation to that timber

land?

A. Well, I had to go in and run the lines and esti-

mate the timber and see what was on the ground.

Q. Who went with you, if any person, to assist in

that work?

A. One of my boys was with me a little while, a

few days; that is one, and also I had

—

Q. Which one was that?

A. There was two at different times, one of them

went to Butte Creek with me and one went out in
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(Testimony of Frederick M. French.)

the Sheep Rock country with me about three days, I

think.

Q. There were two of your own boys ?

A. Yes, sir.

Q. That assisted you? A. Yes, sir.

Q. Did either one of the defendants assist in the

work?

A. Mr. Rex Deter, came there and stopped at my
house and went with me, and I run the lines and him

and the boy done the chaining, and we did not find

anything where Doctor Dwinnell sent us on that

trip, we went by his orders but we went to Butte

Creek and I think it was on section 14 in township

44 north 2 west Mr. Deter took a claim.

Q. Was that on the second trip ?

A. That was on the second trip.

Q. During the time that you were running up

the lines and cruising this timber land did any letter

come to your notice from either of the defendants?

A. Well, yes; Dr. Dwinnell wrote us several let-

ters, to me and also to my family. I have one letter

in my pocket he wrote me in regard to timber.

Q. In regard to taking up land was any letter

received by you or that came to your knowledge that

you saw?

A. Well, yes, there was; he wrote letters to my
boys and told them to go in

—

Mr. SCHLESINGER.—One moment; we object

to this, unless the letters are introduced or their

absence accounted for.

The COURT.—Very well.
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Mr. BLACK.—Q. What became of the letter that

you had or the letters that you just referred to?

A. Well, I have one in my pocket.

Q. Does that refer to any portion of this land

that was* afterwards applied for at the Redding Land

Office? A. I think it does.

Q. Will you let me see that letter?

A. Yes. I don't know just exactly where to find

it, but it is in among my papers here. You can run

right through them. Here it is (handing).

Q. Is this the letter that you refer to f

A. Well, that is one letter that I refer to, yes.

Q. Are you familiar with Dr. Dwinnell's hand-

writing ?

A. Well, quite familiar; I have had quite a little

dealings with him.

Q. Have you seen him write?

A. Yes, many times.

Q. Are you able to say that that is his ?

A. Yes.

Mr. SCHLESINGER.—We admit that it is, I am
familiar with the Doctor's handwriting.

Mr. BLACK,—This may be marked Exhibit 1 for

the Government.

Mr. SCHLESINGER.—We object to it on the

ground that it is wholly immaterial, irrelevant and

incompetent, and in no wise responsive to any of the

issues involved in this Indictment.

Mr. BLACK.—For the present I will ask that this

be marked No. 1, for identification.

Mr. SCHLESINGER.—No objection to that.
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Mr. BLACK.—I will refer to that later on.

Q. Now, before the 31st day of October, 1906, did

any letter come either to you or to your boys that

you had the reading of from Dr. Dwinnell?

A. Yes, sir.

Q. What became of that letter or those letters?

A. My wife burned them up.

Q. Do you know that of your own knowledge?

A. Yes.

Q. What was in those letters or any particular

letter, if anything, in regard to the land?

A. Well-
Mr. SCHLESINGER.—One moment. I should

like to cross-examine the witness as to the destruc-

tion of those letters before counsel proceeds further.

The COURT.—Very well.

Mr. SCHLESINGER.—Q. You say that you re-

ceived prior to October 31, 1906, letters in the hand-

writing of Dr. Dwinnell, relating to the lands de-

scribed in this Indictment?

A. Well, it was in regard to the lands, taking up

lands in that vicinity that I was cruising.

Q. You read those letters? A. Yes.

Q. What did you do with them?

A. Well, I left them there at home, and one day

my wife was looking over some letters and she took

the letters and throwed them in the fire and said that

she was afraid that Dr. Dwinnell would get me and

her sons into trouble.

Q. When did you see her burn those letters, upon

what date ?
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A. I could not tell you what date it was.

Q. What month?

A. Well, it was probably along in October; I

couldn't say what month it was.

Q. You yourself saw her burn them?

A. I certainly did.

Q. Do you remember the year which they were

burned?

A. Well, yes; it was along about the time of this

timber steal, the time the timber steal was going on.

Q. Do you remember wThat time of the year?

A. Well, I think it was in October.

Q. You think it was in October? A. Yes.

Q. Do you recall the dates of those letters ? Were

they in the same month or different months?

A. Well, they were in the same month.

Q. What month were they in?

A. Well, they were in October, about the time

that all of this timber was taken up and filed on.

Mr. SCHLESINGBR.—That is all.

Mr. BLACK.—Q. I will ask you whether there

was more than one letter that spoke in regard to the

land?

A. There was one letter that came to the French

Brothers; there was one letter that came to J. F.

French.

Q. You saw both of those?

A. I saw the letters.

Q. You read them?

A. I read them but I could not make a statement
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as to just exactly what it read, only it was in regard

to this timber.

Q. Now, what did the letter that was addressed

to the French Brothers saj ?

A. Well, it said

—

Mr. VAN DUZER.—One moment. I appear for

Mr. Deter. I wish to object to that on the ground

that no evidence of this character can be introduced

until there is some proof of the alleged conspiracy.

Certainly that is the rule; the conspiracy must be

established and the letter connected with it before

any proof of this kind can be submitted before the

jury. I make that objection.

The COURT.—The objection will be overruled.

Mr. VAN DUZER.—Exception.
Mr. SCHLESINGER.—It may be understood, so

as to save time, that all objections made by one coun-

sel shall go the benefit of all.

The COURT.—Very well.

Mr. BLACK.—Q. Read the question Mr. Repor-

ter. (The Reporter reads the question.)

A. Well, as near as I can remember, it told them

that there was a chance for them to go in and take

up land and get a couple of hundred dollars apiece

out of it.

Q. Did you go with any of those parties to locate

any particular piece of land'? A. Yes, sir.

Q. Whom did you accompany?

A. Well, I accompanied Rex Deter, Clarence

Prather, my sons, Pete Gaverton and Ed. Luisner.
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Q. When you say your sons, how many sons were

there ?

A. There were three of them; Frank and Fred

and Samuel.

Q. Now, after having located the particular land

for each of these that was to be applied for, what

next was done?

A. Well, the next thing was to go to Redding, we

started for Redding—I want to be certain,—I think

it was about a week before the time for the land office

to open in regard to this land, and I got into Mon-

tague and Dr. Dwinnell said he got on to another

piece of ground on Butte Creek in town 44 north 1

east, I think that was it, and wanted me to go back

and look it up; so I drove home; I got a livery team

and drove home and took Frank French and drove

up there in the night and looked the timber over,

came back to Montague and went to Redding and got

in there, I think it was, two days back of the other

crowd.

Q. Now, at this time, Mr. French, how far did

you live from Montague ?

A. Why, I lived about, well somewhere from 9 to

12 miles.

Q. In the early morning whom did you accom-

pany to Montague from your home f

A. Well, I accompanied, I won't be positive, I

think there was Fred French, Sam French, Rex De-

ter and myself, I think.

Q. Did your boy Benjamin Franklin accompany

you at that time ? A. No, no.
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Q. Where was he?

A. Well, he was at home.

Q. At home? A. Yes.

Q. After you had this conversation with Dr.

Dwinnell about this other piece of land?

A. Yes, sir.

Q. You then got a livery rig and went out to your

place and then what did you do?

A. I sent the rig back—well, I think Fred French

went and drove us out, and took the rig back in time

to catch the train for Redding, and then I took one

of my own spans of horses and buggies and started

for Butte Creek.

Q. Who did you take with you?

A. Frank French.

Q. Frank is the one that is called Benjamin

Franklin? A. Yes.

Q. You call him Frank?

A. Yes. We went and looked at the land and

came back—well, we drove the biggest part of two

nights and came back and took the train and came in

and joined the crowd, and when we got there

—

Q. You joined the crowd at what point?

A. We joined the crowd, at Klinesmith's Hotel

—

I have forgotten.

Q. Klinesmith's Hotel in what place?

A. In Redding.

Q. Had your other boys who went with you to

Montague already gone down to Redding?

A. 'They had gone down with Jack Gilpin, and

they were all in one room so that if there was a tele-
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gram come that they could be wakened up in time

and make a rush for the land office door, because

there were other parties that were expected there to

take up land.

Q. Were you present at the time of the arrival of

any telegram ? A. Yes, sir.

Q. Who got that telegram? A. Mr. Gilpin.

Q. That is one of the defendants here?

A. Yes.

Q. What time of the day was it?

A. Well, I can't really recollect but I think it was

early in the morning; I think it must have been

about 4 or 5 o'clock in the morning.

Q. What was done then?

A. Well, they were all routed out and got down

to the Land Office door.

Q. Which ones of your party went in line at that

time?

A. Well, there was Frank French, and Benjamin

F. and Sam and Fred and myself.

Q. How many people were in line ahead of you?

A. Well-
Mr. SCHLESINGER.—I object to that as imma-

terial and irrelevant.

The COURT.—The objection is overruled.

Mr. SCHLESINGER.—Exception.
A. There were three—there were 3 or 5; I don't

remember. There was Joe Herzog, the first man at

the door, and there was Frank Richie, Jacuet and

Mackey, I think, were ahead of our crowd.

Q. There was perhaps four anyway?
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A. Yes, I think there were four or five.

Q. How long were you in line there in front of the

Land Office?

A. Well, we were there two days and two nights

and until 9 o'clock the next morning. ,

Q. What day was the land in question thrown

open for application to purchase ?

A. Well, I think it was the 31st.

Mr. BLACK.—Q. While in line there did you

have any conversation with any of the defendants?

A. Oh, yes, quite a good deal. We of course

talked and conversed with each other as we naturally

would in that position.

Q. Did you have any special conversation with

Dr. Dwinnell?

A. Well, yes, I had a conversation with Dr.

Dwinnell quite a number of times while I was there.

Q. What did he say?

A. Well, I don't remember really what he did

say.

Q. Did he give you any money? A. Yes.

Q. How much?

A. Well, I don't really remember; there was

quite a little bunch of it. There was, oh, $60 or $70,

I guess.

Q. What did he say to you, if anything, when he

gave you the money?

A. He told me, he called me around in a little

alley and he told me if any of the boys want any

money to give it to them.

Q. Well, did you give any of them any money?
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A. Yes.

Q. Howmuchl
A. Well, I have forgotten the amount. I gave

Prather money. Prather came to me and says, "Did

Doc leave any money for us?" I says "Yes"

—

Mr. SCHLESINGER.—One moment. I object to

what Mr. Prather said to Mr. French and move it be

stricken out.

The COURT.—Let it be stricken out.

Mr. BLACK.—Q. Well, you gave Prather a little

money? A. Yes.

Q. Any of the others ?'

A. Yes, I gave Jaquet money; I gave Fred

French money; I gave Sam French money; I gave

B. F. French money, and Rex Deter money.

Q. Did you make any memorandum of the

amounts ?

A. Yes. I did not have my glasses and I could

not see it very good and I took out my note-book and

I calculated to settle with Mr. Dwinnell and I had

each one sign his name and the amount that I gave

him in his own handwriting.

Q. That was a page of your note-book, Mr.

French? A. Yes.

Mr. SCHLESINGER.—Q. Have you that page?

Mr. BLACK.—I have it Mr. Schlesinger. At least

I had it last evening.

Q. How many of the defendants were in Redding

during the time that you were standing in line ?

A. Well, they were all there with the exception
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of—well, of course, Gagnon was not, that I saw,

there.

Q. Was Deter in line ? A. Yes.

Mr. VAN DUZER.—We desire it to be understood

all this testimony is subject to the same objection

that I made that it was immaterial, incompetent and

irrelevant on the ground that no proof whatever has

been offered to show or looking towards anything

like a conspiracy between these defendants.

The COURT.—The objection will be overruled.

Mr. VAN DUZER.—Exception.
Mr. BLACK.—You cannot establish a conspiracy

all at once.

Q. Now, on the morning of the 31st of October

—

I will have to refer to my memorandum later—did

you appear before Mr. Leininger, the Register of the

United States Land Office ? A. Yes, sir.

Q. While you were standing or sitting in line, and

before you got into the Land Office, did you have any

conversation with Dr. Dwinnell in regard to your

papers ?

A. On account of the session that I had with him,

he came in to me about thirty minutes before the

doors of the Land Office were opened, and said,"

I

want to see your papers." He took hold of my coat,

and took my papers out, and just a little bit before

the doors opened he came and stuck, I supposed, the

same papers back. My filings were in section 4 and

44 north, 2 west and when I came to go into the Land

Office and lay my papers on the desk, they were made
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out for section 12, and west half of the west half of

section 12, in 45, 3 north.

Q. Now, who made out your original application,

that is, the application for the land that you origin-

ally intended to take? A. Mr. Dwinnell.

Q. Were the papers that were presented to you,

as you say, just before you got to the Land Office,

also made out in his handwriting?

A. I could not say. I know he did a good many
papers for Mr. Bickford. He took the papers and

went into Mr. Bickford 's office. I don't know

whether they were made out in his handwriting.

Mr. VAN DITZER.—Q. Whose office was .it that

he went into ? A. W. H. Bickford.

Mr. BLACK.—Q. I hand you Timber and Stone

Lands Sworn statement in Duplicate, and ask you if

those are the papers that were handed to you by Dr.

Dwinnell a short time before you went into the Land

Office at Redding on the 21st day of October, 1906,

(handing) ?

A. I should say it was.

Q. You swore to that before Mr. Leininger?

A. I think so.

Mr. BLACK.—We offer these papers in evidence.

Mr. SCHLESINGER.—Personally, we have no ob-

jection to the papers going in evidence.

Mr. VAN DUZER.—On behalf of my client, I ob-

ject to their going in evidence on the ground that

they are not the kind of papers that prove them-

selves, that is to say, an affidavit of this kind. It

should be proved by the officer who took the affidavit.
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It is not a character of paper which is an official docu-

ment to the extent that it can be offered in evidence

without proof of its execution. I object to it as

irrelevant and immaterial and no proof of its execu-

tion. I have not had time to look at it. It purports

to be a certain application signed by Mr. French.

It is not evidence in itself. The execution must be

proved by the Officer. It has no seal, and that char-

acter of paper is not evidence.

The COURT.—The objection is overruled.

Mr. VAN DUZER.—We will take an exception.

Mr. BLACK.—In as much as the third paper is

pasted to this by the authorities in the Land Office,

I want to examine as to the third paper attached,

and offer the whole bunch as one Exhibit. I do not

want to mangle the records. There are the official

records of the Land Office.

Mr. SCHLESINGER.—We have no objection to

its going in.

Mr. BLACK.—Without taking up time to read this

at the present time, we will consider it read.

Mr. SCHLESINGER.—Yes.
Mr. BLACK.—And we ask that this be marked

Government's Exhibit No. 1.

Q. Now, Mr. French, at the time of your swearing

to that paper, did you have any agreement or under-

standing with Dr. Dwinnell, or any other of the de-

fendants in regard to the price that you were going

to get for making that application.

Mr. BLACK.—Q. Did you have any agreement

or understanding with any of the defendants 1



66 George W. Dwinnell and John Gilpin vs.

(Testimony of Frederick M. French.)

A. I had an understanding that I was to get $200

if I would relinquish the timber.

Q. With whom was that understanding?

A, Mr. Dwinnell.

Q. Where and when was it made?

A. Well, it was made about the time or a little

before the time of the filing.

Q. Where were you when you had this conversa-

tion?

A. I was in his office at Montague.

Q. Give the particulars of that understanding?

A. As near as I can give the particulars, he said

that he had a lot of timber open in the Butte Creek

country and he wanted to get in all of his timber that

he could so that he could make one sale of the whole

thing, that he could sell it to better advantage, and

he wanted to get people to file on it in order to put

scrip on it, or somebody would be ahead. And an-

other thing that I inquired of him, if I lost my timber

rights by relinquishing my claim to him. He said I

did not. He said, "If you take a claim and relin-

quish to me, it does not bar your timber rights in the

least. You can go right ahead and make your tim-

ber filings just the same."

Q. When was it that he told you he would give

you $200 if you would make the application and then

relinquish to him?

A. He said that about the time that I went up

there to cruise the timber, somewhere in the neigh-

borhood, about the time that he went down, between

that and the time that we went to make the filing.
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Q. This affidavit which is made in duplicate con-

tains the following language, "That I have made no

other Application under said Acts, that I do not

apply to purchase the land above described on specu-

lation, but in good faith to appropriate it to my own

exclusive use and benefit, and that I have not, di-

rectly or indirectly, made any agreement or contract,

or in any way or manner, with any person or persons

whomsoever, by which the title I may acquire, from

the Government of the United States may inure in

whole or in part to the benefit of any person except

myself, and that my postoffice address is Montague."

Was that language true or false %

A. Was it true or false ?

Q. Yes.

A. I don't really understand that, but everything

that we did was under the advisement and direction

of Dr. Dwinnell.

Mr. SCHLESINGER.—I move to strike that out

as not responsive to the question.

The COURT.—Let the answer remain.

Mr. SCHLESINGEE.—We will take an exception

Mr. BLACK.—Q. When you swore to that, Mr.

French, did you know it was not true ?

A. He told us that we were taking it for

—

Q. Answer the question.

The COURT.- -Q. Cannot you answer the ques-

tion. You mad^ that affidavit. He asked you

whether, when you made it, you believed it to be true

or not. Whether .'t was true or not.
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A. In one sense of. the word, I did not believe it

was true.

Mr. BLACK.—At the time you made that affidavit,

did you know that you had this agreement or con-

tract or understanding with Dr. Dwinnell, that you

were to make a relinquishment to him for $200?

A. Yes, sir.

Mr. VAN DITZER.—The paper shows for itself.

Mr. SCHLESINGEB.—The witness answers with-

out giving us time to object. It is in there now, so

let it remain.

Mr. BLACK.—Q. On the 24th of November, did

you have an understanding or arrangement with Dr.

Dwinnell, as evidence by that paper which I hand

you which purports to be a relinquishment, referring

to Government Exhibit 1 ? A. Yes, sir.

Q. What is that?

A. That is, I think a relinquishment.

Q. Where was that made out?

A. I think that was made out in Dr. Dwinnell's

office.

Q. In whose handwriting is that, if you know?

A. I should say in Dr. Dwinnell 's.

Q. You signed it, and it is witnessed by Dr. Dwin-

nell?

A. Yes, sir, there was so much of it that tran-

spired that I cannot recollect at all.

Q. After you had signed this paper which was

witnessed by Dr. Dwinnell, did you receive any

money from Dr. Dwinnell ?
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A. Yes, sir, I believe I got a check for $200 on the

Yreka Bank.

Q. Who gave you that check?

A. Mr. Dwinnell.

Q. Did you have any conversation with Dr. Dwin-

nell in regard to obtaining relinquishments from any

of your sons?

Mr. SCHLESINGER.—I object to that unless the

time is fixed, as time is of all importance in this

transaction. If he had the talk prior to the loca-

tions, it is perfectly proper. If he had it subsequent

to the locations, the Government might make some

other claim. We object, unless the time and place

are fixed.

The COURT.—Fix the time.

Mr. BLACK.—Q. The conversations would be

after the 31st day of October, and between that and

the 1st day of December, 1906.

Mr. SCHLESINGER.—That is not sufficient, un-

less it is an agreement made prior to the locations.

Mr. BLACK.—I do not understand that that is the

rule. Anything that any conspirator says or does at

any time that has relation to the original scheme as

against that conspirator is pertinent and competent

testimony. That is my understanding of the rule.

It is not anything that occurs after the consumma-

tion. It does not bind anyone except the individual

who makes the statement, or does the act, but as to

him, I think it is entirely competent.

The COURT.—The objection will be overruled.
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Mr. SCHLESINGER.—We take an exception.

(A recess is here taken until 2 P. M.)***** * # * *

[Testimony of Frederick M. French for the United

States—Recalled.]

FREDERICK M. FRENCH, recalled—Direct ex-

amination resumed.

Mr. BLACK.—Now you may answer the question,

Mr. French.

A. What was the question?

Q. Read the question, Mr. Reporter.

(The reporter reads the question as follows: Did

you have any conversation with Dr. Dwinnell in re-

gard to obtaining relinquishments from any of your

sons ?)

A. Well, yes, there was a talk between the Doctor

and I in regard to relinquishments.

Q. What was said and what was done in regard

to those?

A. I cannot hardly remember what was said only

that the doctor wanted them to relinquish, and after

they had made their filing some of them did not want

to relinquish, but I did everything that I could to get

them to relinquish.

Q. Were any papers or relinquishments given to

you to obtain your boys' signature to?

A. Well, yes, there was.

Q. Which ones were those, do you remember?

Mr. SCHLESINGER.—We object to that unless
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the papers themselves are produced, if you have

them, if not, account for their absence.

Mr. BLACK.—I think I can produce them.

Q. Take, for instance, the application, and the so-

called relinquishment attached to that of Samuel L.

French, application 4818. Look at the written docu-

ment, and also a blank that is filled in, and I will ask

you if that is one of the relinquishments that one of

your sons made (handing) ?

Mr. SCHLESINGER.—I do not want to be cap-

tious, if your Honor please, but it seems to me that

the best evidence would be the testimony of the son

himself.

The COURT.—If this witness knows anything

about it, he can state it.

Mr. SCHLESINGER.—I do not see how he can

know.

A. There is my name attached to it, and that is

the paper.

Mr. BLACK.—I ask that that be marked Govern-

ment Exhibit 2 for identification.

Q. Take the application of Benjamin Franklin

French, No. 4817, 1 ask you to look at the relinquish-

ment attached to that application, and state whether

or not you were one of the witnesses (handing) ?

A. Yes, sir.

Q. Do you remember where that relinquishment

was witnessed, where you were ?

A. I think I was in Dr. Dwinnell's office.

Q. And who were present at the time?
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A. I don't remember as anybody was, with the

exception of Benjamin Franklin.

Q. Besides whom?
A. Besides Benjamin Franklin French, there was

just Dr. Dwinnell and myself. I will not be certain.

I could not say.

Q. That is your recollection ? A. Yes, sir.

Q. I ask you to look at the application of James

F. French, No. 4820, and state whether you witnessed

that relinquishment (handing) ?

A. No, sir, I did not witness that relinquishment.

Q. That is Benjamin Franklin. I will withdraw

that last question, and confine it to No. 4817, so far as

this witness is concerned. On the occasion of the

signing of either of these relinquishments, was any

money given to you to hand to any of your boys ?

A. Well, yes, he gave me $200 to give to Frank,

and I went out to Mr. Cash's and gave to him.

Q. Who gave you the $200?

A. Mr. Dwinnell.

Q. Now, which one is Frank, what is his full

name? A. Benjamin.

Q. Benjamin Franklin? A. Yes, sir.

Q. Now, recurring for a moment, Mr. French, to

the page in your memorandum-book that you refer-

red to this morning, I hand you a paper containing

the figures 173 in printing, the upper right-hand cor-

ner, marked Exhibit "A," and ask you if that is the

memorandum that you referred to this morning

(handing) ? A. Yes, sir.
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Q. Is that the original paper or memorandum

that was kept by you at the time that you were in

line before the Register's Office? A. Yes, sir.

Q. How many people wrote their names on that

page ? •

A. There were three. There was Jaquette and

Prather and Deter.

Q. The other writing is your memorandum, is it ?

A. I rather think the other writing is mine.

Q. How much money was paid to Mr. Prather?

Mr. SCHLESINGER.—I object to that as imma-

terial, incompetent and irrelevant, and in no wise

binding on the defendant.

The COURT.—The objection is overruled.

Mr. SCHLESINGER.—We will take an excep-

tion.

A. $15 was paid to Prather,—let me see. There

was $5, 1 think paid to him.

Mr. BLACK.—Q. Can you run your eye across

the line

—

The COURT.—Does not the paper show for it-

self?

Mr. BLACK.—Yes.
The COURT.—Let it go at that.

Mr. BLACK.—I offer the paper in evidence.

Mr. SCHLESINGER.—The only objection we
have to this document going in evidence is, that it

bears no date. It is not shown to have been made
in pursuance of the alleged conspiracy set out in the

Indictment. It does not appear when it was made
whether before or after the making of the locations.
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Mr. BLACK.—The witness has cured that. He

says it was made while they were in line, and before

they got into the Land Office.

Mr. SCHLESINGER.—And further, it can only

be used to refresh the memory of the witness, and not

as evidence of any independent fact.

The COURT.—If you want to insist on a technical

objection like that, let the witness read it off. If the

witness says that paper shows the names of the per-

sons, and the amounts of money he paid while they

were standing in line, the paper becomes a part of his

testimony. This a compact form and it may as well

be used as to have him read it off.

Mr. SCHLESINGER.—It is a private memo-

randum and can only be used to refresh his mem-

ory, and not used against the defendants.

The COURT.—The objection is overruled. I will

let him state in general terms what that paper is,

Mr. SCHLESINGER.—We will take an excep-

tion.

Mr. BLACK.—Q. Will you just take that—

The COURT.—Ask him the direct question.

Mr. BLACK.—Q. Just take that paper, and state

what moneys you paid, and to whom you paid it on

that occasion?

A. I paid Frank French, I think $10, and A.

Jaquette, $15 ; Prather $5,—hold on. R. F. Deter

—

it is his own handwriting $5 ; and Clarence Prather

$10. Fred French, that is my oldest son, $5, Frank
French, $3; Samuel French, $2, and the balance of

the account was what was used. Dr. Dwinnell told
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me to use the money for anything they needed to eat,

and I paid out the balance. I cannot see what the

amount is, but I think it is specified there.

Q. Your sight is not the best ?

A. It is not very good.

The COURT.—This case will never turn on the

question whether he paid $175, or whether he paid

$1.50, or whether he paid anything at all. There is

no need of going into these minute particulars. The

jury cannot keep them in their minds and they do

not prove anything when you get it before them.

Mr. BLACK.—One of the defendants is stated by

the witness to have personally receipted for that him-

self. As against the defendant Deter, I offer this

paper in evidence.

Mr. SCHLESINGER.—We object to it on the

grounds heretofore urged.

The COURT.—I overrule the objection.

Mr. SCHLESINGER.—We will take an excep-

tion.

Mr. BLACK.—I offer it as Government's Exhibit

2.

(Government's Exhibit No. 2 is in the words and

figures, to wit:)

[Government's Exhibit No. 2.]

173.

Exhibit "A"—Dwinnell.

Frank French $10.00

A. Jaquette 15.00

E. F. Deter 5.00

C. M. Prather 10.00
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Fred French 5.00

Frank French 3.00

Sam French 2.00

Jury Box refreshments •• .

.

5.60

Julians Feed and Livery 7.50

Fare from Reding 3.40

[Endorsement] : No. 4630. U. S. vs. Dwinnell et

al. U. S. Exhibit No. (2). Jas. P. Brown. By

Francis Krull, Deputy Clerk.

(REVERSE SIDE.)

174.

A. S. Calkins,

W. % W. y2 12745.3

Robt. Nixon,

Journal, Yreka, Cal.

J. E. Booth,

Franco Hotel, Yreka.

Riley Smith,

The Lincoln Hotel, corner up 11 and

Mission St.

s

—

Mr. BLACK.—Q. Did you have any conversa-

tion, Mr. French, with any of the defendants in re-

gard to the change of the land that was in the appli-

cation that you actually made in the Land Office, and

the one that you intended to make when you first

went into line? A. No, sir.
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Q. Did you have any conversation with Dr.

Dwinnell in regard to that land?

A. No, sir, not in regard to the change of the

numbers of the land.

Q. Not with any of the defendants?

A. No, sir.

Q. Did you have any conversation with Dr.

Dwinnell after returning from Redding after the fil-

ings had been made in regard to the best method to

follow in relation to the relinquishment of the land?

Mr. SCHLESINGER.—I object to that as imma-

terial, incompetent and irrelevant, and not as of the

time prior to the making of the locations, and not

binding on any of the other codefendants.

The COURT.—It certainly is not binding on any

of the other codefendants. It may be received in

evidence .against the defendant Deter.

Mr. SCHLESINGER.—We will take an excep-

tion.

The COURT.—It is a matter of no great import-

ance any way, one way or the other. Whatever it

may be worth, it is evidence against Deter.

Mr. SCHLESINGER.—Very well.

A. I don't remember.

Mr. BLACK.—Q. I will ask you a direct ques-

tion, to refresh your memory. Did the doctor say to

you that the best way to do would be to have the boys

relinquish and he would file scrip on it in their

names ?

Mr. SCHLESINGER.—We object to that as be-

ing decidedly leading. The witness has not sug-
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gested that his memory needs in anywise refreshing.

The COURT.—The objection is overruled. On
anything that is so immaterial as that, the quicker

you get it out, and get through with it, the better.

Mr. SCHLESINGER.—Very well. We will

withdraw the objection.

A. Well, yes.

Q. What did he say ?

A. There was talk in regard to scripping it, and

in regard to proving up on it, but I cannot tell just

what it was.
Cross-examination.

Mr. TAYLOR.—Q. You knew something about

timber cruising prior to the time you have just testi-

fied to ? A. Prior to the time.

Q. Yes.

A. Yes, sir. I never cruised any in this country.

Q. You had cruised before ?

A. Yes, sir; in an eastern country.

Q. You located people on land as a cruiser?

A. No, sir.

Q. Never have ? A. No, sir.

Q. You knew something about surveying ?

A. Yes, sir.

Q. Dr. Dwinnell hired you because you had a

knowledge of timber ? A. I think he did.

Q. And hired you to do what?

A. Hired me to do what?

Q. Yes.

A. He hired me to go up and cruise the timber

and those people took up before this land squabble

at Redding.
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Q. He did not hire you to cruise specific sections'?

A. Certain sections.

Q. Certain quarter sections ?

A. He told me to go in there and loon up that tim-

ber and estimate it, and see what it was. There were

some pieces that was not anything on it. Other

pieces were good. Those pieces were picked out.

Q. He wanted the information of what land was

to be opened for entry had good timber on it, and"

what did not? A. Yes, sir; certainly.

Q, He employed you to do that because of your

knowledge ?

A. He employed me to do that, yes.

Q. At that time, did he make any trade with you,

any suggestion to you ? A. Yes, sir.

Q. What did he say?

A. He told me that he wanted me to go up and

cruise that timber, and then take men that he sent to

me up there, and show them the land, which I did.

Q. Was anything said about relinquishment?

A. Not as I know of just at that personal time.

Q. Did you talk about it?

A. No, sir ; I know there was talk of relinquish-

ment afterwards, or about that time.

Q. To you?

A. To me, that is, after they had started to put

people on it, where it was surveyed.

Q. Then you make a report to Dr. Dwinnell, of

what had good timber on, and what had not ?

A. Certainly I did.

Q. Then did he ask you to take it up ?
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A. He asked me to take some of it up.

Q. What part of it?

A. He asked me to take up—He wanted me to

take up any one piece. It did not make no difference

what piece it was.

Q. What did he say about it ?

A. He said if I would take up a piece he would

pay me for it.

Q. Pay you for what?

A. For taking up the timber.

Q. For taking it up and relinquishing it ?

A. For taking it up and relinquishing it, both.

Q. Is that what he said ?

A. He said he had a lot of timber through that

country, and that he wanted to get all of this timber

together as much in a body as he could.

Q. Was that the trade you made with Dr. Dwin-

nell?

A. Not particularly, no. There was a lot of

trading done.

Q. What trading was it? Give me the rest of it.

A. Dr. Dwinnell sent my boys with me. He sent

Deter and he sent others to show them this land.

Q. Did Dr. Dwinnell talk with your boys, and

send them with you? A. He certainly did.

Q. He talked with them?

A. He talked with them.

Q. When? A. At different times.

Q. Give us the first time, and the first boy?

A. I don't know that I could, just the first time,
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and the spot and the place. The first he wrote out,

my oldest boy

—

Q. I do not care about the writing out, but the

conversation when you were present?

A. I don't know as I could give you any conver-

sation.

Q. What wras said and wrhich boy was it ?

A. I can tell you what he said to one of the boys.

Q. Which boy? A. To Sam.

Q. What did he say J

A. Sam asked him in particular—He sent out

for the boy, and the boy came in to see him. Says

he, "Have I the right to take this timber and re-

linquish to you"? Dr. Dwinnell says, "Yes, you

have a perfect right to do it."

Q. When was that ?

A. Just before they made the filing. The boy

says, "Now, if I have a perfect right to do it, I will

do it." The Doctor says, "You have." The boy

says, "If I make a filing and relinquish to you, will

I lose my timber rights"? "No," the Doctor says,

"You do not; it will not bar you from going ahead

and taking another timber claim, and proving up on

it."

Q. Did he have any other conversation with that

boy in your presence ?

A. I could not say whether he did or not.

Q. What did the boy say—he would go and take

it up? A. He certainly did.

Q. Did he have a conversation in your presence

with any of the other boys?
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A. He kept me around there

—

Q. No, the question is, did he have a conversation

with any other of your sons in your presence ?

A. I could not say.

Q. Then you do not know ?

A. I know I was with the boys, but I could not

tell what was said. It has been a long time ago.

Q. Can you tell us when you were there with

either of the other boys?

A. Yes, sir; I was there with Fred.

Q. What did he say to Fred ?

A. I don't recollect just what he did say.

Q. Cannot you tell this jury what he said?

A. I could, if I could recollect what he said.

That was a conversation three years ago, and I have

forgotten it, I cannot repeat what was said.

Q. Then you cannot tell. Any of the other boys

in your presence that had any talk with Dr. Dwin-

nell ? A. I think they did.

Q. Which one? A. Frank.

Q. When was that?

A. That was in Dr. Dwinnell 's office, I cannot

tell. I cannot recall the time exactly.

Q. In October or November ?

A. Probably in October.

Q. Probably? A. Yes, sir.

Q. Don't you know if it was or not?

A. It must have been in November, because it was

after the filing.

Q. In November? v A. Yes, sir.
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Q. It was in November that he had the talk with

the last boy? A. Yes, sir.

Q. What did he say to him ?

A. I don't remember, I tell you, what he did say.

I cannot remember everything that was said there.

Q. Now, Mr. French, you took an affidavit before

the Land Office 1 A. What is that ?

Q. You took a sworn statement in the Land Of-

fice^ You signed it and swore to it?

A. Yes, sir ; I did.

Q. Did you not know you were committing per-

jury when you did it?

A. I knew that I was committing perjury in this

way. Dr. Dwinnell told me that it was just a mat-

ter or form to relinquish, and when it was relin-

quished, that was the end 1 of it, and it does not cut

no figure with any of us. It was all straight, and all

right.

Q. You knew, though, you were committing per-

jury; yes or no? A. Yes, sir.

Q. You talked with your boys about going down

there, and making that filing?

A. I certainly did.

Q. Did you tell your boys that it would be com-

mitting perjury?

A. No, sir ; I did not tell them so.

Q. You did not tell them?

A. No, sir; I did not look at it as perjury.

Q. You did not look at it as perjury?

A. No, sir.
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Q. Don't you mean to tell the jury that you knew

when you were taking that oath, you were wilfully

taking a false oath ?

A. I knew when a man takes an oath and it is

not true, it is perjury, but Dr. Dwinnell told us it

was just a matter of form and when that relinquish-

ment was made, that was the end of it, and he did

not look at it as perjury ; he said he did not have none

of us commit ourselves to perjury or anything.

Q. The question is, did you now know you were

wilfully taking a false oath when you did it?

A. I have told you right here just as near the

truth as I can.

Mr. BLACK.—I object to that as the question has

been answered already.

The COURT.—It has been answered.

Mr. TAYLOR.—Q. Have you been on friendly

terms with Dr. Dwinnell?

A. I was on friendly terms with Dr. Dwinnell,

until Dr. Dwinnell told me falsehoods, then I went

back on him, and have never been friendly with him

since.

Q. What is the date when your friendship

with him ceased?

A. I will tell you. The date would date up to a

little after those claims were relinquished. I went

to Yreka

—

The COURT.—Q. You need not go further than

that. You were not on friendly terms with him ?

A. No, sir.

The COURT.—That answers the question.
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Mr. TAYLOR.—Is it not a fact that you have

taken a great interest in this prosecution?

A. I have not taken any more interest than I

should have taken.

Q. Is it not a fact you went with the Government

agent, Mr. Christensen, gave him your affidavit, had

the affidavits of each one of your sons taken

—

A. Mr. Christensen?

Q. Yes. A. No, sir.

Q. Did you go with the Government Agent?

A. Yes, sir.

Q. Which one?

A. I went with Mr. Fellows.

Q. Did you not go with Mr. Jaquette, to get his

affidavit?

A. I did not go with him to get his affidavit. Mr.

Jaquette was on the road, and I told him where Mr.

Fellows was.

Q. Did you go with him? A. Yes, sir.

Q. Did you go with him to get Mr. Prather's af-

fidavit ? A. No, sir ; I never did.

Q. You never did? A. No, sir.

Q. Is it not a fact that you have been very bitter

against Dr. Dwinnell ever since 1907, and that you

have threatened to take his life ?

A. I never have, but I have been bitter against

Dr. Dwinnell, but I am the last man that would spill

a drop of human blood on the face of God Almighty's

earth. I never threatened his life.

Q. Do you know H. H. Hudson, of Montague ?

A. Yes, sir.
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Q. In his store at Montague, did you not tell him

you were going down to your house to get your gun

to kill Dr. Dwinnell?

A. I never told H. H. Hudson such a thing, he or

any other man.

Q. In the summer of 1907, in a team driving from

Montague to Butte Creek, with Mr. Lucas present,

and Mr. Gilpin, one of the defendants, did you not

say to him in that presence, and at that time, that if

you ever caught the doctor in the timber you would

kill him like you would a coyote %

A. I never said any such thing. Who was with

Gilpin 1

Q. Yourself and Mr. Lucas.

A. Just Lucas and me. Was Gilpin along?

Q. Yes.

A. I don't think Gilpin has ever spoken to me

since this transaction came up, since this bitter feel-

ing between us over this timber matter has existed.

Q. Did you not go out with him to Butte Creek

to show him a Forty out there ? A. Gilpin ?

Q. Yes.

A. Never in God's world. I never went with

Gilpin to look at a piece of timber in my life, only in

Scott's Valley.

Q. In Montague, on the bench, in February, 1906,

in front of John Gagnon's saloon, did you not say to

E. K. Looseley, when the Doctor was passing,

"There goes the son-of-a-bitch ; I will put him in the

penitentiary even though I had to go there the bal-

ance of my life"?

A. No, sir ; I never told him so.
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Q. You did not make that statements

A. No, sir.

Q. Or words substantially to that effect?

A. No, sir.

Q. At Montague, on or about September 8th,

1907, at the same place, Gagnon's saloon, did you not

state to Rex Deter, one of the defendants here, that

he, Deter, would have a chance to come up before the

United States Court, and tell what he knew about

the timber business, and he asked you what timber,

and you told him the timber business your boys took

up, and you said, "There goes the doctor, the old

son-of-a-bitch had done us up, and I will see him in

the penitentiary if it costs me the rest of my life";

did you say that? A. I never said it.

Q. You never made any threats against Dr.

Dwinnell ?

The COURT.—I think this has gone far enough.

There is no necessity in going all over these minor

matters. You have asked him in relation to about a

dozen of these expressions.

Mr. TAYLOR.—With different parties.

The COURT.—The witness has stated over and

over again, he is not on friendly terms with Dr.

Dwinnell. That is sufficient for general purposes

to enable the jury to determine whether his testi-

mony is affected by any such feeling. There is no

need to go into all these minute matters.

Mr. TAYLOR.—Q. I hand the witness what pur-

ports to be a letter in his handwriting signed by him-
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self, written from Sacramento, and directed to Dr.

Dwinnell, at Montague (handing) ?

A. Yes, sir ; that is my handwriting.

Q. You wrote that letter?

A. I wrote that letter, if it has not been counter-

feited. I would just as soon have it read to the

Court and to the jury as not.

Q. Did you mail that from Sacramento to Dr.

Dwinnell ?

A. Yes, sir; I mailed that from Sacramento to

Dr. Dwinnell.

Mr. TAYLOR.—I will offer the letter in evidence.

(Reading:)

" Sacramento, Aug. 19-1908.

"G. W. Dwinnell. You wright the rong you did

me. You have caused a cloud to arise between my
wlfe and I that will never clear away ; as I live with

my sons as a stranger, and it is caused by you. You

told us we could make a second timber filing. You
knew you lied at the time, but I had confidence in

you, and advise them in your favor, as I knew noth-

ing of the law at that time. You go to Mrs. French

and those boys and fix for every claim, or I will send

some parties there to settle with you.

F. M. FRENCH."
(The letter is marked Defendant's Exhibit 1.)

A. Yes, sir ; I wrote that, and sent it to him, and

I went to Mr.

—

The COURT.—That is sufficient.

Mr. TAYLOR.—Q. That was after you had re-

ceived

—
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The COURT.—I really do not see the necessity of

going into this collateral matter to such an extent.

You have got the facts here of the bitter feeling be-

tween them, and you have got the statement in writ-

ing. Why are you not satisfied with that %

Mr. TAYLOR.—I want to ask the witness a ques-

tion.

The COURT.—You cannot try a case that way.

The jury will forget all about the case. They will

think they are trying some other case.

Mr. TAYLOR.—Counsel have some idea of put-

ting in their case.

The COURT.—I do not think you have the correct

idea. If that is your idea of trying the case, it is

not mine.

Mr. TAYLOR.—Unfortunately I have to attend

to my client's case as best I can.

Q. Do I understand you that at Redding, Dr.

Dwinnell, when you had a filing ready in your pocket

for one piece of land, standing in line, came up and

took that from you and changed it, and put in an-

other filing on another piece of land?

A. Yes, sir.

Q. Who was present %

A. Everybody that sat in the room was present.

Q. Was John Dowling there %

A. I think he had something to do with it. I

asked him what it was done for. He said to get me
a better claim. That is the explanation he gave me.

Q. Was that piece of land to be taken by a man
by the name of Willis?
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A. Who was to put Willis on to it.

Q. Did you not yourself want to make the ex-

change with Willis, and take one piece of land, and
let Willis take yours ?

A. I never spoke to Willis in my life until after

that transaction. I did not know Willis.

Q. Did you know the land that was described

after the paper was changed that you finally filed on ?

A. Yes, sir, I knew the land. Mr. Willis and I

never had spoken or knew each other until after it

was changed.

Q. Have you told the jury practically all the con-

tracts you had with Dr. Dwinnell ?

A. No, sir; I have not.

Q. Tell us all.

A. No, sir; I cannot tell you all. I could not do

it, if it was to take me a week. There is lots of it

that I have forgotten.

Q. Have you told us all of the contracts you can

think of?

A. There was one contract that John Dowling

sent to me in John Gagnon's saloon, that I signed.

The agreement was made between Dr. Dwinnell

—

Mr. BLACK.—Q. Is this in reference to any of

the applications here 1

? A. No, sir.

Mr. BLACK.—I object to it as irrelevant, imma-

terial and not cross-examination.

Mr. TAYLOR.—I have not asked for those, but

for those here.

The COURT.—The witness misunderstood you.

He is talking about something else.
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Mr. TAYLOR.—Q. And you told the jury about

all the contracts that you can remember you had with

Dr. Dwinnell about these lands'?

A. I think I have. I don't know really.

Q. You do not have in mind now any other con-

tracts? A. No, sir.

Q. Now, Mr. French, is it not a fact that you

went dowrn there to file, to take up those lands for

yourself, and is it not a fact that you went to Mr.

H. H. Hudson, some time in November after the fil-

ing, to borrow money for yourself and sons to pay

out in your final proof?

A. I never went to him to borrow one dollar, and

I can prove I have money to pay on all of those

claims at that time.

Q. Mr. H. H. Hudson, and in the merchandise

store of Mr. Cornelius, the merchandise dealer at

Montague ?

A. I don't think Mr. Cornelius will swear to any-

thing of the kind.

Q. Do you know Mr. H. H. Hudson?

A. Very well.

Q. Do you know Mr. R. P. Cornelius?

A. Yes, sir.

Q. Did you not, afterwards, failing to get the

money there, go to Dr. Dwinnell, and ask him to go

and get some parties who would lend you money to

make your final proof ?

A. I never did, but Mr. Dwinnell went to Mr.

Eddy, and Mr. Dwinnell said that it would be best,

it would look better to have somebody else furnish
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the money and put it up, when he was talking about

having us prove up on the land, so I understand by

him that he went to Mr. Eddy, to get the money, but

as for my going to borrow one dollar to prove up on

the land, I never done it.

Q. Then
t
you never intended to take up that land

on that title for yourself ?

A. I was taking it up for Dr. Dwinnell.

Q. Were you ever intending to perfect that title.

I want an answer to that, yes or no 1

?

A. If the title had been perfected the land was

to be turned over to Dr. Dwinnell.

Q. That is not the question. The question is, did

you ever intend yourself, to take up that title that

you had initiated there?

A. You see, it is just this way. The bargain was

made that Dwinnell was to get that land. It did not

matter whether it was proved up, or relinquished on,

or scrip.

Mr. TAYLOR.—I ask to have that stricken out as

not responsive.

The COURT.—Let it remain.

Mr. TAYLOR.—That is all.

Mr. BLACK.—Out of order, I desire to call Mr.

Kingsbury, the Surveyor General.

[Testimony of Mr. Kingsbury, for the United

States.]

Mr. KINGSBURY, called as witness for the

United States, being duly sworn, testified:

Mr. BLACK.—Q. Mr. Kingsbury, I will ask you

to state if you had an application No. 4631, for the
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purchase of the southwest quarter of Section 34',

Township 45 North, Range 3 West, the land em-

braced in the Timber and Stone Entry of Arthur W.

Jaquette, filed in your office ?

A. I had application 4631, filed by John Gilpin.

Q. Give what your record shows in regard to ap-

plication 4631 ?

A. It shows that John Gilpin was the applicant.

The application was filed November 26, 1906. The

filing receipt was sent to G. W. Dwinnell, Montague,

California. The application was approved June 3,

1907. The approval was sent to G. W. Dwinnell,

Montague. The Certificate of purchase was issued

June 29, 1907, and was forwarded to G. W. Dwinnell,

at Montague.

Mr. SCHLESINGER.—Q. The Certificate was

issued to whom?
A. The Certificate was issued to Mr. Gilpin, and

the approval to Mr. Gilpin, and the Certificate of

purchase to Mr. Gilpin.

Mr. BLACK.—I offer that application 4631 in evi-

dence as Government's Exhibit 3.

Mr. SCHLESINGER.—I have no objection to

that.

Mr. BLACK.—It may be considered read.

Mr. SCHLESINGER.—Yes, we will waive the

reading at the present time. I just want to ask one

question of the witness.

Q. You have no other papers relating to this ap-

plication, have you?

A. Only the books, no others.
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Q. These are the original documents and all of

them?

A. Yes, sir, with the exception of the notes made

in the books.*********
Mr. BLACK.—Q. Take application No. 4632, em-

bracing the west half of the Northwest quarter of the

west half of the Southwest quarter of Section 12,

Township 45 North, 3 West, of Timber & Stone ap-

plication 4819 of Frederick M. French, and tell us

what your record shows in regard to that?

A. The record shows that application 4632 for

the land described by you was filed by C. M. Dow-

ling, November 28th, 1906. The filing receipt was

sent to M. F. Reilly, in San Francisco. The appli-

cation was approved June 3d, 1907, and the approval

was sent to Eugene Dowling at Yreka. The certifi-

cate of purchase was issued July 22d, 1907, and was

sent to D. W. Dwinnell at Montague.

Mr. SCHLESINGER,—Q. Whose certificate was

that?

A. It runs to C. M. Dowling.

Mr. BLACK.—We offer that as Government's Ex-

hibit No. 4.

Mr. SCHLESINGER.—We have no objection to it.

I will just glance over it hurriedly.

The COURT.—Those applications are all in the

same formf
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Mr. SCHLESINGER.—Yes, they seem to be in the

usual form. We will waive the reading.

Mr. BLACK.—Q. No. 4629, embracing lots 1 and

2 southwest quarter of the northeast, quarter of the

northwest quarter of the southeast quarter of Sec-

tion— ,Township 43 North, 1 West, the application of

Benjamin Franklin French. The south half of the

northeast quarter, the south half of the southeast

quarter of Section 8—perhaps I am taking up the

time unnecessarily. I think each of these applica-

tions shows the description. I am simply embrac-

ing the land taken up by Benjamin Franklin French,

Samuel French, James F. French, Clarence M. Pra-

ther, and asked you to state the history of that as

shown by your records.

Mr. SCHLESINGEE.—Take them in the order in

which Mr. Black enumerated them.

Mr. BLACK.—Q. It is all one application, 4629.

A. The application is No. 4629, and is filed by J.

D. Gagnon, filed November 26th, 1906. The filing

receipt was sent to G. W. Dwinnell, Montague. The

application was cancelled for failure of applicant to

supply the affidavits of two witnesses. That com-

pletes the history so far as my office is concerned re-

garding this application.

Mr. BLACK.—We offer that as Government's Ex-

hibit No. 5 and will consider it read.

Mr. SCHLESINGEE.—Yes.
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Q. All of your papers show, do they not, that in

this last application, Mr. Gagnon remained the pur-

chaser?

A. He presented the application, but he did ac-

quire the land from the State. The application was

cancelled.

Q. He was the applicant for purchase?

A. Yes, sir.

Q. Your records show that all the way through?

A. Yes, sir.

Mr. SCHLESINGER.—We have no objection to

this.

Cross-examination.

Mr. SCHLESINGER—Q. As far as your records

show, the applicants for purchase remained the

same all the way through, did they not?

A. Yes, sir, that is the certificate of purchase

went to the men that filed the application.

Q. That is in none of these cases was the appli-

cant for the title G. W. Dwinnell?

A. No, sir.

[Testimony of Clarence M. Prather, for the United

States.]

CLARENCE M. PRATHER, called as a witness

for the United States, being duly sworn, testified:

Mr. BLACK.—Q. Your name is Clarence M.

Prather? A. Yes, sir.
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Q. Where do you live
1

?

A. Siskiyou County, near Montague.

Q. How long have you lived there?

A. Since 1883.

Q. Do you know Dr. Dwinnell?

A. Yes, sir.

Q. Do you know Rex Deter? A. Yes, sir.

Q. Do you know John Gilpin? A. Yes, sir.

Q. How long have you known them?

A. Quite a number of years. I don't know ex-

actly how long.

Q. On friendly relations with all of them?

A. Yes, sir.

Q. Did you go with any of the French's to make

a selection of land for the purpose of making an ap-

plication to purchase? A. I did.

Q. Prior to the 31st of October, 1906?

A. I went with Mr. French. I think it was about

that time.

Q. Which French did you go with?

A. The old man, F. M.

Q. F. M. French? A. Yes, sir.

Q. I show you application 4825 in duplicate, and

ask you if those are the applications that were made

or filed with Mr. Leininger, the Register of the

United States Land Office at Redding (handing) ?

A. Yes, sir, that is my signature. I think that is

the application.

Q. Look at the other one, too. They are made in

duplicate? A. Yes.

Q. You swore to this, did you?



98 George W. Dwinnell and John Gilpin vs.

(Testimony of Clarence M. Prather.)

A. I suppose I did, I went through the formali-

ties of the office.

Q. You went through the form of an oath, did

you? A. Yes, sir.

Q. Who made those out for you?

A. They were made out in the Judge's office.

They were all made out there together.

Q. What Judge's office?

A. I don't remember his name now.

Q. Do you know whose handwriting that is?

A. No, sir, I do not.

Q. Where did you first see that application?

A. It must have been in the office.

Q. When I speak of the application, I speak of

the duplicate, the two papers, in whose office?

A. In the Land Office. I don't remember when

I first saw it. The exact time, I don't remember.

Q. Was it given to you in Montague before you

went to Redding?

A. No, sir, I don't believe it was.

Q. Are you familiar with Dr. Dwinnell 's hand-

writing?

A. I don't believe I could swear to it.

Mr. SCHLESINGER.—Show it to him.

Mr. BLACK.—Q. Do you know in whose hand-

writing those applications are? A. I do not.

Mr. SCHLESINGER.—Show it to him. Perhaps

I will give you the admission if you want it.

Mr. BLACK.—Q. Do you know in whose hand-

writing this relinquishment is, that is attached to
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this paper, one entirely in handwriting, and the other

on a blank filled in with writing ?

A. I think this is an application that DwinneH

wrote out.

Q. You mean the relinquishment?

A. Yes, sir.

Q. Where was that written?

A. This, I think, was written in his office in

Montague.

Q. The one on the blank form, where was that

written ?

Mr. VAN DUZER.—I object to "I think."

Mr. BLACK.—He is giving his judgment about it.

Mr. VAN DUZER.—I move to strike that out.

The COURT.—Let it remain.

Mr. VAN DUZER.—I will take an exception.

A. I think that was written in his office, too.

Mr. BLACK.—Q. That is, in Dr. Dwinnell's

office? A. Yes, sir.

Q. Now, Mr. Prather, what is your best recollec-

tion as to where you got the applications that you

filed in the Land Office, and at what point of time

you got them?

A. My recollection is to the effect that I got it

there at that lawyer's office who was making out

those applications at the Land Office.

Q. That is in Redding?

A. Yes, sir, in Redding.

Q. Do you know his name?

A. No, sir, I don't remember his name.
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Q. Did you receive any money from Frederick M.

French, while you were all standing in line in front

of the Land Office?

A. No, sir, not while we were standing in line.

Q. Before you got into the Land Office?

A. No, sir.

Q. Did you at any time in Redding?

A. After filing I got $10 from French on the

street.

Q. Ten dollars? A. Yes, sir.

Q. Now, did you see Dr. Dwinnell, before you left

Montague to go to Redding? A. Yes, sir.

Q. Did you have a conversation with him?

A. Yes, sir, I had a conversation with him.

Q. What was it about?

A. About different things.

Q. Did you have any conversation in regarding

the expense of the boys in going down to Redding?

Mr. VAN DUZER.—I object to that as leading.

It seems to me very leading.

The COURT.—It is a preliminary question, I sup-

pose, Mr. Black, pretty soon we will find out how he

came to make that application, and whether he made

any agreement with any one.

Mr. BLACK.—I will state this is a witness who

knows certain things that the Government depends

on.

Mr. SCHLESINGER.—I do not think you ought

to make that kind of a statement. It is not fair to

the defense. Simply get through with the witness.
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The COURT.—Let us get through with the wit-

ness.

Mr. VAN DUZER.—I move to strike out the last

answer of the witness.

The COURT.—Let it remain.

Mr. SCHLESINGER.—I think the statement of

counsel is more objectionable than the answer.

The COURT.—The objection is overruled. Let

the witness answer the question.

Mr. BLACK.—Q. I will ask you the direct ques-

tion: Did Dr. Dwinnell give you any money to give

to any of the French boys or any one else, to pay

their expenses down to Redding'?

A. I don't know whether he gave me the money

to pay expenses. He gave me the money to give to

them.

Q. How much did he give you to give them?

A. He gave me, I think, about $45.00.

Q. What did he tell you to do with it?

A. He told me to give $25 to Rex Deter, and the

balance to the French boys.

Q. Did you give it to them? A. Yes, sir.

Q. In Montague? A. Yes, sir.

Q. Did you go down to Redding with any of the

people? A. I went down with several.

Q. Who were they?

A. I think there were the French's along and Rex
Deter, John Gilpin, and another man I have forgot-

ten his name, an Irishman.

Q. Gavigan?
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A. Gavigan. I don't know whether Gagnon was

there or not; I don't remember.

Q. What day did you get in line before the Land

Office?

A. I don't remember the date. It was two or

three days prior to the opening of the Land Office.

Q. Who first called your attention to the particu-

lar piece of land you made application to purchase ?

A. I don't exactly understand the question.

Who showed it to me?

(Reporter reads the last question.)

A. Why, Dwinnell, I guess. French showed me
the land.

Mr. VAN DUZER.—I move that be stricken out,

if the Court please.

The COURT.—Let it remain.

Mr. VAN DUZER.—Exception on the ground that

he is guessing.

Mr. BLACK.—Did you make a relinquishment to

any person?

A. I did.

Mr. SCHLESINGER.—One moment. I object to

that upon the ground the relinquishment itself is the

best and only evidence unless it has been lost or

destroyed or its absence accounted for.

The COURT.—That is a preliminary question. I

will allow it.

A. I did.

Mr. SCHLESINGER.—We except to it.

Mr. BLACK.—I ask you to look at the relinquish-

ment that you have already testified to as having
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been made out by Dr. Dwinnell and ask you to whom
you gave those papers?

A. I gave those papers to Dr. Dwinnell.

Mr. BLACK.—I ask, now, if the Court please, that

this application number 4825 in duplicate together

with two relinquishments be marked Government's

Exhibit No. 6.

Mr. SCHLESINGER.—Will you show them to us,

Mr. Black?

Mr. BLACK.—Certainly.

Mr. SCHLESINGER.—I simply wish to interpose

a formal objection to these, if the Court please; your

Honor will see from an inspection of these papers

that they appear to be dated long after these loca-

tions—one bears date December 1, 1906, and the

other bears date November 26, 1906. If they are evi-

dence at all, they are evidence in our favor.

The COURT.—The objection will be overruled;

let them go in evidence.

Mr. SCHLESINGER.—Exception.

Mr. BLACK.—Q. How much money did you get

for making the relinquishment?

A. Well I don't remember how much I got, I

could not say.

Q. Well, have you any approximate idea of it?

A. Probably $250, may be.

Q. Who paid it to you ? A. Dwinnell.
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Q. Have you had any conversation with Dr.

Dwinnell in regard to this case since the Indictment

was filed ?

Mr. SCHLESINGER.—One moment, I object to

that as immaterial, incompetent, and irrelevant, and

not within any of the issues charged in this Indict-

ment.

The COURT.—The objection will be overruled.

Mr. SCHLESINGER.—We take an exception.

A. In a general way, yes.

Mr. BLACK.—Q. How long ago?

A. Oh, I don't remember, probably prior to com-

ing down here two or three weeks. I think I told

him I was subpoenaed on this case.

Q. And you have known Dr. Dwinnell, for a great

many years?

A. Yes, I have known him quite a few years.

Q. And are very friendly? A. Yes, sir.

Cross-examination.

Mr. SCHLESINGER.—Q. Mr. Prather, let us

dispose of this conversation question; did Dr. Dwin-

nell ask you to give any false testimony here or else-

where ?

A. He did not.

Q. In this timber and stone location of yours, Mr.

Prather, did Dr. Dwinnell induce you, persuade you

or ask you to make any false statement?

A. He did not.

Q. Before you made this location did you ever

have any understanding, any agreement of any kind
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whatsoever whereby your title should go the bene-

fit of Dr. Dwinnell? A. I did not.

Q. Or any of the defendants'?

A. No; of no one, no.

Q. And did any of these defendants request you

to go into the Land Office and make any false state-

ments concerning your application?

A. No, sir.

Q. Did you agree or have any understanding of

any kind at all at the time you made your location

that you should relinquish it to the Government?

A. No, sir.

Q. And did you as a matter of fact relinquish

your location to the Government until long after you

had made it? A. Quite a while after.

Q. In other words, calling your attention to this

relinquishment which I will now read to you ' i Mon-

tague, California, November 22d, 1906. Know all

men by these presents that I, Clarence M. Prather,

do hereby abandon and relinquish to the Government

of the United States all my interest in the east half

of the southwest quarter, northwest quarter of south-

west quarter, and southwest quarter of northwest

quarter of section 14, township 44," etc. Did you

make that relinquishment at the time you made your

location in the Land Office or did you make it at

the time it bears date?

A. I made it at the time it bears date.

Q. And calling your attention to your relinquish-

ment bearing date December 1, 1906, did you make

that relinquishment at the time it bears date?
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A. I did.

Q. I ask you the general question, did you ever

have any agreement of any kind at all with any one

of these defendants to the effect that you should

falsely swear that you were taking up this land for

your own benefit? A. I certainly did not.

[Testimony of James F. French, for the United

States.]

JAMES F. FBENCH, called as a witness for the

United States, being duly sworn, testified

:

Mr. BLACK.—Q. Where do you live, Mr.

French? A. Montague.

Q. How long have you lived there ?

A. Well, I have lived there for about, right in the

town of Montague, for about two years.

Q. You are a son of Frederick M. French?

A. Yes, sir.

Q. You are a married man? A. Yes, sir.

Q. Do you know Dr. Dwinnell?

A. Yes, sir.

Q. How long have you known him ?

A. Well, I have known him personally acquainted

with him for about three years, known of him for

about 10 or 12 years.

Q. Before the 31st of October, 1906, did you have

any conversation with Dr. Dwinnell, in reference to

taking up a piece of land ? A. Yes.

Q. Where was that conversation?

A. In Dr. Dwinnell 's office.

Q. What was said at that time, Mr. French ?
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A. Well, he first wrote a letter to me, that is, he

wrote a letter to the French Brothers, wanting to

know if we would go and take up a piece of land.

Mr. SCHLESINGER.—Is that the letter you

claim was destroyed in the fire ?

Mr. BLACK.—Yes.
A. He wanted to know if we would take up a

piece of land, wanted to take up a piece of land and

make a couple of hundred dollars, with it, if we did,

we could do it, and he would pay all expenses.

Q. He said he would pay all expenses ?

A. Yes, sir.

Q. Now, after that letter was sent, how long after

that letter was sent did you see Dr. Dwinnell in Mon-

tague ?

A. Oh, I don't remember exactly, maybe a week

perhaps.

Q. What was said at that time, in his office ? Who
was present first?

A. My father and I were there. I asked him if

it made any difference and he told me—at first I did

not want to go, and he wrote me a letter and told me
it would be all right. My father had told him

—

Q. You are referring to a second letter?

A
Q
A
Q
A

Q

Yes, he wrote this letter to me.

Was that letter signed by Dr. Dwinnell?

Yes.

What did you do with that letter?

Well, it was burned up with the rest of them.

Who burned it up?
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A. I don't know. I don't really know what be-

came of the letter.

Q. You have looked for it and cannot find it?

A. I could not find it, no.

Q. After the second letter then you had a con-

versation with Dr. Dwinnell, in this office?

A. Yes, sir.

Q. What was said then ?

A. He said that there was no danger; that they

would not come on to me for anything if I took up a

piece of land. He said he would not get us into

trouble anyway.

Q. What was the agreement, if any, that you

made with him then ?

Mr. SCHLESINGER.—I object to that unless he

gives the conversation.

Mr. BLACK.—That is what I am asking for.

A. He told me it was all right, that I was doing

nothing wrong, so I told him I would go out and take

up a piece of land.

Q. Was there any sum agreed upon ?

A. $200.

Q. Now, on that day that you went to Montague

to go to Redding, whom did you meet in Montague ?

A. Well, I, don't really remember. There was I

and my brother went to town together; my brother

Sam, and there was Jack Gilpin ; I seen Jack Gilpin,

he was there, we were in his saloon, and Charlie

Freer.

Q. Well, go and tell what happened. How many

were in the room at Gilpin's place?
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A. I think there was four of us.

Q. Was anything said by Gilpin as to how you

could go ?

A. Well, when they got ready to leave there, when

we were to go on the train, he said that some of had

better buy tickets to Dunsmuir and some to Redding

;

it would not look very well for the whole bunch to go

down together; so I and my brother Sam bought

tickets to Dunsmuir.

Q. From there at Dunsmuir, what did you do ?

A. We bought a ticket at Dunsmuir, on to Red-

ding.

Q. What did you do, where did you go when you

reached Redding?

A. We went down to Klinesmith's Hotel, the

Temple Hotel.

Q. How many people were there? That is of

your party ?

A. Well, I don 't remember how many in particu-

lar.

Q. How many were in the room that you occu-

pied?

A. I think there were either four or six in the

room.

Q. Who were they?

A. Charlie Freer was one, Frank Richie was an-

other and I think my brother Sam was there and my-

self, that is all that I remember in particular. It

has been quite a while ago.

Q. What time did you start from the hotel, if
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you did start to go to get in line before the Land Of-

fice?

A. I couldn't say as to that. I was still in bed

and was woke up to go.

Q. Who woke you up? A. Mr. Gilpin.

Q. What did he say ?

A. He came and told us that we wanted to be get-

ting up there, that there was a bunch gathering there

at the Land Office.

Q. What time did you go down to the line ?

A. Well, just as soon as I got up and dressed I

went right down to the Land Office door.

Q. Do you remember what position you had in

the line ?

A. I don't remember my number, no.

Q. Now, at the time that you were in line did you

receive any money from anybody?

A. Well, yes.

Q. Who?
A. I received money from my father.

Q. Do you know where he got it ?

A. No, I don't know where he got it.

Q. I show you application No. 2840 in duplicate

and signed James Frederick French, with a Certi-

ficate of Clarence W. Leininger, Register, and at-

tached to that what purports to be a relinquishment

dated the 23rd of November, signed by James F.

French, and witnessed by G. W. Dwinnell, and an-

other paper that purports to be a relinquishment on

a printed blank 4-6^21, signed also by James Fred-

erick French, and witnessed by G. W. Dwinnell, and
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Benjamin F. French. I will ask you first as to the

application, did you file those before the Register

and swear to them before the Register on the 31st

day of October, 1906? A. Yes.

Q. And at the time you swore to them is it a fact

that you had a contract with Dr. Dwinnell to relin-

quish to him for $200. A. Yes.

Mr. SCHLESINGER.—One moment. We object

to that, if the Court please as calling for the opinion

and conclusion of the witness. That is the very point

in issue, was there a particular contract or agree-

ment he made. "Let him state the facts according to

his recollection.

Mr. BLACK.—That is what I want.

The COURT.—That is the better way, but Mr.

Black does not seem to be able to ask the witness in

that way. Let the witness answer it and give the

details. Of course, if there was any agreement there

must have been something said between the parties

out of which that arose.

Mr. VAN DUZER,—There is another objection,

to it. A general contract to do something is not what

is contemplated by the law. It must be a contract

whereby the title to be obtained to the land wrould

inure to Dr. Dwinnell. It cannot be a general con-

tract to do something. That is the object of the

statute.

The COURT.—Proceed with the witness, and let

us get through.

Mr. BLACK.—Q. I will put the question in this

form, when you went to the Land Office was it be-
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cause of the conversation that you have related

whereby Dr. Dwinnell had agreed to give you $200,

if you would make application and then relinquish

the land to him.

Mr. SCHLESINGER.—That is certainly a very

vicious question and clearly calling for the mental

conclusion of the witness.

The COURT.—I think the objection is well taken,

and in addition to that I have not heard the witness

testify to any such thing as that either. I suppose

it is very easy to find out from him before he made

that application whether he had any talk with Dr.

Dwinnell as to what he was to do with the land if he

got it?

Mr. BLACK.—Q. You heard the Court's ques-

tion, answer it? A. Yes.

The COURT.—Q. What was the conversation?

A. I was to relinquish the land to Dr. Dwinnell.

Mr. BLACK.—Q. In consideration of how much

money? A. $200.

Q. Later on, on the 3d day of November, and then

on the 30th of November, did you have any dealings

with Dr. Dwinnell in reference to the papers that

purport to be relinquishments relating to that land?

A. I don't remember when this paper was made

out or anything like that.

Q. You signed it did you ?

A. Yes, I signed it.

Q. Where did you sign it ?

A. I signed it on Harry Cash's ranch.

Q. Who gave it to you ?
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A. It was sent out there by my father for me to

sign.

Q. You were working at the time, were you ?

A. Yes, sir.

Q. When did you sign the second one?

A. The second one?

Q. Yes? Or did you sign them both at the same

time—they are different dates ?

A. Well, I don't know.

Q. You don't remember? A. No, sir.

Q. Where were at that time?

A. No, sir
}
I didn't.

Q. Now, did you get any money for doing that ?

A. Yes, sir.

Q. Where did you get it?

A. When I signed this paper here the $200 was

sent by my father and these papers, and I signed the

paper and he gave me the $200 and then he took the

paper back to town.

Mr. BLACK.—We offer now, if the Court please,

that application with the relinquishment as Govern-

ment's Exhibit No. 7.

Mr. SCHLESINGER.—We have no objection to

it.

*

Cross-examination.

Mr. TAYLOR.—-Q. Mr. French, you spoke about

Mr. Gilpin saying to you for some of you to buy

tickets to Dunsmuir, and some to Redding?
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A. Yes, sir.

Q. Mr. French, you were going down a day or two

ahead of the opening of the Land Office were you

not? A. Yes, sir.

Q. And you did not care to have other people

know that you were going to the Land Office ?

A. I did not care so much. It was Mr. Gilpin's

request.

Q. Did you understand it to be so that other peo-

ple would not think that parties like yours were go-

ing there so early. A. Yes, sir.

Q. That is all there was to that?

A. Yes.

Mr. SiCHLESINGER.—Just one question, if the

Court please. Q. Mr. Black asked you, Mr. French,

whether you were a married man ? A. Yes, sir.

Q. What is your age, please, Mr. French?

A. My age is 28 years old.

Q. Mr. French, you recall, do you not, making

this affidavit before the Land Office ?

A. Yes, sir.

Q. Do you know whether it was read to you be-

fore you swore to it?

A. I couldn't remember whether it was.

Q. Did you know its contents before you signed

it? A. Well, yes.

Q. Knowing its contents did you raise your hand

and swear it was true? You recall that, do you?

A. Yes, sir.

Mr. TAYLOR,—Q. Do I understand that you

have testified to the only contract you had with Dr.

Dwinnell? A. What is that?
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Q. You have testified to the only contract, to all

the contracts or statements that you made to Dr.

Dwinnell? At any rate you testified to all there

was ? A. Yes, I think so.

[Testimony of Samuel Leonard French, for the

United States.]

SAMUEL LEONARD FRENCH, called as a wit-

ness on behalf of the United States, being duly

sworn, testified:

Mr. BLACK.—Q. Mr. French, where do you

live ? A. Montague.

Q. How long have you lived there ?

A. Well, right in town about two years.

Q. Do you know Dr. Dwinnell ?

A. Yes, sir.

Q. Do you know Gilpin? A. Yes, sir.

Q. Deter? A. Yes, sir.

Q. Do you know Gagnon? A. Yes, sir.

Q. Before the 31st of October, 1906, did you have

any conversation with any of those people that I have

mentioned in regard to taking up a piece of land ?

A. None whatever.

Q. Did you ever receive any letter from any per-

son? A. Yes, sir.

Q. In regard to taking up a piece of land; by

whom was that letter signed ?

A. By Dr. Dwinnell.

Q. To whom was it addressed ?

A. To French Brothers.

Q. Did you read that letter? A. Yes, sir.
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Q. What did it say? That is a letter that was

burned? A. Yes, sir.

Mr. VAN DUZER.—We object to that question, if

the Court please, in that form, because the destruc-

tion of the letter has not been proven; his name was

not mentioned in that letter at all nor was the land

mentioned in it, and it is irrelevant and immaterial.

The COURT.—The objection is overruled.

Mr. VAN DUZER.—Exception.
Mr. BLACK.—Q. What did that letter say?

A. Well, sir, he wanted us to take timber and re-

linquish it to him and he would give us $200, and he

told us we would have a right back.

Q. Now after receiving that letter at any time

did you have any conversation with Dr. Dwinnell ?

A. No, sir.

Q. Did you go with any person down to Redding

for the purpose of making application ?

A. Yes, sir.

Q. With whom did you go ?

A. Well, there was Jack Gilpin, and Fred French,

and Frank French and my father and myself.

Q. At Montague, was any money paid to you by

any person for expenses? A. Yes, sir.

Q. Who gave it to you ?

A. Clarence Prather.

Q. How much was given ? A. $10.

Q. Did you see any money given to any of your

other brothers? A. No one only Fred.

Q. How much did Fred get? A. $10.



The United States of America. 117

(Testimony of Samuel Leonard French.)

Q. Now at what time did you receive the applica-

tion that you were to file in the Land Office ? Let me
ask you to look at this paper, 4818 made out in dupli-

cate, and state to me where you first received that or

if you had received it where was it ?

A. In Redding.

Q. Who gave it to you?

A. I think Dr. Dwinnell gave me that paper.

Q. Where were you at the time ?

A. We were in line at the door at the Land Office.

Q. You went before Mr. Leininger and did you

swear to that paper ? A. Yes, sir.

Q. Later on did you see Dr. Dwinnell in refer-

ence to the relinquishment?

A. Not until the date that I relinquished to him.

Q. I show you a written paper that purports to be

a relinquishment signed Samuel L. French, wit-

nessed by G. W. Dwinnell and F. M. French, and also'

one dated November 30, 1906, signed Samuel M.

French, and witnessed by G. W. Dwinnell, and Ben-

jamin F. French, and ask you to state to the jury

under what circumstances you signed those and

where you were when you signed them?

A. I was in Dr. Dwinnell's office, when I signed

those papers.

Q. Did you get any money for it?

A. Yes, I got $200.

Q. Who gave it to you? A. Dr. Dwinnell.

Mr. BLACK.—We offer this paper now as Gov-

ernment's Exhibit 8, the paper formerly marked No.

2, for identification.
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Mr. BLACK.—Q. When you went to Redding

did you get your ticket for clear through ?

A. No, sir, I got my ticket for Dunsmuir.

Q. Did any of the others buy their tickets to Duns-

muir? A. Yes.

Q. Who? A. My brother Fred.

Q. And then when you arrived at Dunsmuir?

A. We got off the train there and got tickets

through to Redding.

Q. Arriving at Redding, where did you go?

A. We went to the Temple Hotel, I think.

Q. Were your expenses paid at that hotel?

A. I don't remember whether they were or not.

Q. Do you remember whether you paid anything

or not?

A. I did not pay anything at the hotel, no.

Q. You did not. Did you receive any money

while in line? A. Yes, I think I did.

Q. Who gave it to you? A. My father.

Q. What time of the day did you get in line be-

fore the Land Office ?

A. Well, it was sometime in the morning, pretty

early, probably 5 o'clock.

Q. Just relate why you went out ?

A. Well, they w7anted us to get up there in time

so as to get in line.

Q. Who told you to do that?

A. Mr. Gilpin.

Q. One of the defendants? A. Yes, sir.
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Q. What did lie say?

A. Well, he told us we would have to be getting

up there, that there was a bunch coming in there, and

we wanted to get there in time.

Q. How many of you went up together after that ?

A. Well, there was five or six.

Q. Do you remember what your number was in

line? A. No, I don't now.

Cross-examination.

Mr. TAYLOR.—Q. You wanted to be there a

couple of days before the Land Office opened for fil-

ing?

A. Yes, sir.

Q. In buying tickets to Dunsmuir and not buying

them to Redding that was so people would not know

you were going there to get in line?

A. That was Mr. Gilpin's idea.

Q. You contemplated that lots of people were

going to be there and who might get positions ahead

of you there? A. Yes.

Q. And there were after you arrived there a great

many people ? A. Yes.

Q. Got inline?

A. Well, there was only three or four ahead of us.

Q. Afterwards they did, finally it got so there

was a line of 250 or 300 there ?

A. Oh, yes, quite lots of them.

Q. So your object was not to alarm other people

with the idea that you were going to Redding to

take up this land? A. Yes.
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Q. There was no other purpose in doing it that

way? A. No.

Q. I understood you never had any conversation

with anyone prior to the time you went down that

far? A. No, nothing more than the letter.

Q. Now, that letter, when did you last see that

letter?

A. Well, I couldn't tell just when it was.

Q. About how long ago?

A. Well, I have not since we received it, when I

saw it.

Q. Not at all? A. No.

Q. When did you receive it?

A. Well, I guess it was in October sometime.

Q. Do you remember about that? A. Yes.

Q. In October of what year? A. 1906.

Q. How was the letter addressed on the inside?

A. Addressed to the French Brothers

,

Q. The French Brothers? A. Yes, sir.

Q. How was it addressed on the outside?

A. To the French Brothers.

Q. Did you get the letter out of the mail?

A. Yes.

Q. Where? A. At Mayten.

Q. Do you know Dr. Dwinnell 's handwriting ?

A. Yes, sir.

Q. How long had you been familiar with it then?

A. I had not been familiar with it then, but I

know it now.

Q. So that you can remember it after three years
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well enough to say that letter was in his handwrit-

ing?

A. Well, it was from him, his name was signed to

it.

Q. Then you remember enough about that letter

that you can say after three years that the letter

was in his handwriting?

A. Well, it was evidently from him.

Q. It was. I ask the witness to answer that

question. A. I could not swear to that.

Q. It was not addressed to you?

A. It was addressed to the French Brothers.

Q. Was there any mention of your name inside

at all? A. No, sir.

Q. Any mention of the name of either brother of

yours inside at all? A. No, sir.

Q. When you went to the Land Office you read

the sworn statement? A. Yes, sir.

Q. You were perfectly familiar with it when you

stood up there and took the oath? A. No.

Q. Didn't you know what you were swearing to?

A. No, I didn't know.

Q. You didn't know? A. No, sir.

Redirect Examination.

Mr. BLACK.—Just explain Mr. French, what you

meant by saying you did not know what you were

swearing to?

A. Well, I supposed that I was doing all right.

Mr. Dwinnell told me that I was doing no harm at

all, said I had a perfect right to do it.
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Q. When did you swear to that you knew that he

had told you if you did that and then relinquished it

to him he would give you the $200?

A. Yes, sir.

Recross-examination.

Mr. TAYLOR.—Q. Didn't you say you never had

any talk with Dr. Dwinnell?

A. No only through the letter.

Q. Then Dr. Dwinnell didn't tell you in that

—

Dr. Dwinnell never told you then that you would not

be doing anything wrong?

A. He told me in the letter.

Q. Did he say so in your letter? A. Yes.

Q. What else did he say, give use the contents of

that letter, as much as you remember?

A. He told me in the letter

—

Q. I want the substance of it, if you can remem-

ber it.

A. He just told us we had a right to do all of this.

Q. To do what?

A. To relinquish our claim to him and he would

give us $200.

Q. Is that what there was in the letter?

A. Yes, sir.

Q. Was that all there was in the letter?

A. No, not exactly.

Q. What was the rest of it?

A. He wanted us to go and take this timber and

relinquish it.

Q. Describe the timber? A. No.

Q. Just says, "the timber"? A. Yes.
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Mr. SCHLESINGER.—Q. Mr. French, Dr. Dwin-

nell, did not go with you into the Land Office, did he ?

A. He was at the Land Office.

Q. Did he go into the Land Office with you when

your hand was raised and you took an oath to the

truth of the statement in that affidavit?

A. No, sir.

Q. You were there alone, with the clerk of the

Land Office?

A. I and my brother; they swore in the two of us.

Q. Do you read English? A. Yes, sir.

Q. How old are you? A. I am 26.

Mr. SCHLESINGER.—That is all.

[Testimony of Benjamin F. French, for the United

States.]

BENJAMIN F. FRENCH, called as a witness for

the United States, being duly sworn, testified:

Mr. BLACK.—Q. Where do you live?

A. Montague, Siskiyou County.

Q. How long have you lived there?

A. About three years.

Q. Do you know the defendants in this case?

A. Yes, sir.

Q. Before the 31st day of October, 1906, did you

have any conversation with any of the defendants in

regard to taking up some timber land?

A. Yes, sir.

Q. Where did you get the paper or the applica-

tion that you made at the Land Office?
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Mr. SCHLESINGER.—Do you mean the blank ap-

plication ?

Mr. BLACK.—I mean the application filled in.

Q. I hand you application No. 4817, in duplicate,

and ask you where you first saw that application?

A. At the Redding Land Office, I believe.

Q. Who gave it to you?

A. I don't remember as to that, who gave it to

me.

Q. Were you in line in front of the Land Office at

the time that was given to you?

A. I don't know.

Q. You do not remember?

A. I don't remember.

Q. Are you one of the French Brothers, the son

of Frederick M. French? A. Yes, sir.

Q. Did you see a letter that was addressed to the

French Brothers, before the 31st day of October, and

before the trip down to Redding, signed G. W. Dwin-

nell? A. I did, yes.

Q. Is that the letter that was destroyed?

A. Yes, sir.

Q. What did that letter contain?

A. It was to the effect that if we wanted to go

and file on these lands, and hold them until this land

was thrown open so that it could be scripped, we

were to realize $200 out of it.

Q. Was there anything in that letter said as to

any further rights you might have ?

Mr. SCHLESINGER.—Do not lead him, Mr.

Black. It is hardly fair to us.



The United States of America. 125

(Testimony of Benjamin F. French.)

A. No, sir, I don't believe there was in the letter.

Mr. BLACK.—Q. Are you able now to state posi-

tively the contents of the letter?

A. No, sir, I am not.

Q. What time did you go to look at the land that

you made application for?

A. I don't remember the dates.

Q. With whom did you go? A. My father.

Q. How did you go ? A. In a rig.

Q. Was that trip that you made after your two

brothers Sam and Fred, I think they are, had gone to

Montague, with a view to going to Redding?

A. Yes, sir, we both started at the same time.

We started to look at the land, and they from Mon-

tague at the same time.

Q. How many days after they got to Redding did

you arrive there? A. I believe the next day.

Q. When you arrived at Montague, who else went

with you to Redding? A. My father.

Q. Just you and your father?

A. I think that is all.

Q. Arriving at Redding, where did you go?

A. We went to the Hotel.

Q. Do you remember the name of the Hotel?

A. No, sir, I don't remember the name of the

Hotel.

Q. Who was there at the Hotel of your party?

A. There was Mr. Fl?eer, Mr. Jacquette, and my
two brothers, and Mr. Gilpin, and Mr. Deter, and

Mr. Dwinnell.
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Q. What time did you take your place in the line

in front of the Land Office ?

A. About five o'clock in the morning between

four and five I should judge.

Q. Why did you go at that hour of the morning?

Mr. SCHLESINGER.—I object to the question, if

your Honor please, as immaterial and incompetent,

and in no wise binding on the defendants.

The COURT.—The objection is overruled.

Mr. SCHLESINGER.—We will take an exception.

A. Because Mr. Gilpin was on watch there to get

us up in the morning in time to go down there, and

was watching the trains, etc., to see there was not

anyone got in ahead of us, to head us off.

Q. Did he wake you up? A. Yes, sir.

Q. And then you went and got in line as soon as

you could? A. Yes, sir.

Q. How long were you in line there ?

A. Two days, I believe.

Q. Any money given to you while you were there

in line?

A. I don 't think there was any money given to me

while I was in the line.

Q. Not to you? A. Not to me.

Q. Did you see your brothers get any?

Mr. SCHLESINGER.—//' you say it?

A. No, sir.

Mr. BLACK.—Q. If you did not see it say so.

A. No, sir.

Q. You, personally, did not get any money?

A. No, sir.
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Q. Now, when you went into the Land Office, you

swore to that paper did you? A. Yes, sir.

Q. State anything that transpired between you

and Dr. Dwinnell before you went down to Redding,

at any time before you went down to Redding.

I don't know that ever I had any talk personally with

Dr. Dwinnell about this.

Q. The letter is the only communication that you

had personally? A. Yes, sir.

Q. After going to the Land Office, and later on,

did you have any conversation with Dr. Dwinnell, in

regard to relinquishment of land? A. I had.

Mr. SCHLESINGER.—Any testimony as to an

agreement made after location we object to as in-

competent, irrelevant and wholly immaterial, and not

within the law. The law denounces the making of a

prior agreement, and not the making of a subsequent

one.

The COURT.—Certainly. If the agreement was

not made until after the application was made, it

would be so. If any paper was executed in pursu-

ance of a prior agreement, I suppose that can be

shown.

Mr. SCHLESINGER.—That is so. He has al-

ready testified positively not once, but twice, that

there was no prior understanding or agreement. All

he knows about it was the reception of a letter at

the ranch which has since been destroyed.

The COURT.—I will overrule the objection.

Mr. SCHLESINGER.—We will take an exception.
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Mr. BLACK.—Q. Where was the conversation

had in regard to the relinquishment?

A. In Mr. Dwinnell 's office.

Q. I will show you a paper that is dated Novem-

ber 26th, 1906, and signed B. F. French, witness by

G. W. Dwinnell, and ask you if you know who filled

that out, that is, the written part of it?

A. Yes, sir.

Q. Who did it?

A. That is Mr. Dwinnell 's handwriting.

Mr. SCHLESINGER.^So as not to take up the

time with objections let it be understood all this sub-

ject to our objection.

The COURT.—One objection is as good as a thou-

sand.

Mr. SCHLESINGER.—Yes, but I want to take ad-

vantage of it in case of necessity.

Mr. BLACK.—Q. I hand you also, a relinquish-

ment on form 4-621, dated Nov. 30th, 1906, signed by

Benjamin Franklin French, and witnessed by G. W.

Dwinnell, and F. M. French, and ask you if you

know in whose handwriting that document is so far

as it is in writing?

A. That is in Mr. Dwinnell's handwriting.

Q. Where was that paper made, if you remem-

ber? A. I don't remember.

Q. Did you receive any money for this transac-

tion? A. Yes, sir.

Q. How much? A. $200.

Q. Who gave it to you?
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A. It Avas sent to me through my father by Dr.

Dwinnell.

Mr. SCHLESINGER.—Q. Do you know that?

Do you know that your father obtained it from Dr.

Dwinnell 1

?

A. I have his word for it.

Mr. SCHLESINGER.—I move to strike out the

answer.

The COURT.—Let it be stricken out.

Mr. BLACK.—That is, so far as the Dwinnell part

of it.

The COURT.—Certainly, he does not know.

Mr. BLACK.—The answer so far as he says he re-

ceived $200 from his father

—

The COURT.—That can remain.

Mr. BLACK.—We now offer this paper as Gov-

ernment's Exhibit No. 9.

Mr. BLACK.—Q. Did you pay any expenses in

the Land Office or at the hotel in Redding at all*?

A. No, sir.

Cross-examination.

Mr. SCHLESINGER.—Q. What is your age ?

A. Twenty-seven years of age.

Q. When you appeared before the Land Office

were you accompanied by any one of these defend-

ants, when you went to the Land Office and took this

affidavits
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A. I don't remember as I was. I don't remember

about that.

Q. Did you ever in your life, prior to October

31st, 1906, have any arrangement or agreement, or

understanding, that your title should go for the

benefit of any one of these defendants? I think you

have already answered that you did not. Is that

your answer? A. I was to relinquish.

Q. Did you ever have in your life any talk with

Dr. Dwinnell, or any one of these defendants that

you would make a relinquishment with respect to

this land?

A. Through that letter, I believe, that is all.

Q. Only that letter, in other words, in connection

with this matter, the land described in the sworn

statement, you had no talk with Dr. Dwinnell or any

one of these defendants about it. You may answer

that yes or no. A. No, sir.

Q. Is it not true that you did not relinquish this

land back to the public domain until November 30th,

1906? A. That is right.

Q. One month after you had sworn to your filed

application, is that not true? A. Yes, sir.

Q. Did you, Mr. French, when you signed this

affidavit, understand its contents?

A. Yes, sir.

Q, You had read it? A. Yes, sir.

Q. And knew exactly the matters contained in

the affidavit, did you? A. Yes, sir.

Q. And so far as you then knew and so far as you
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now know, every word contained in this affidavit is

true? A. Yes, sir.

Q. In other words you do not desire to retract a

single statement contained in this exhibit, do you?

Your answer is you do not? A. Yes, sir.

Q. There has been some talk—for what purpose

I cannot understand, perhaps you do—as to a line in

front of the Land Office. You were in that line,

were you not? A. Yes, sir.

Q. There were also in that line some hundred

and fifty other persons about to purchase land from

the Government? A. Yes, sir, I think so.

Q. Did you know any of those other persons, or

were they all strangers to you?

A. No, sir, I knew several.

Q. You have also, spoken Mr. French, about the

burning of a letter. Did you yourself burn that let-

ter? A. No, sir.

Q. Did you see that letter destroyed?

A. No, sir.

Q. You do not know personally what became of

that alleged letter? A. I don't know exactly.

Q. That letter was addressed, you say, to the

French Brothers? A. Yes, sir.

Q. Were you in business, you and your brothers,

under the name of the French Brothers in Siskiyou

County?

A. No, sir, but oftentimes letters came to us ad-

dressed " French Brothers."

Q. Did you ever in your life receive a letter or see
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a letter other than the one that you have mentioned

addressed to the French Brothers?

Q. Did you see the envelope in which this letter

was contained? A. Yes, sir.

Q. Did you ever have any business with Dr.

Dwinnell, prior to the receipt of this letter?

A. I don't know that I did.

Q. Did you ever see any single specimen of his

handwriting? A. Yes, sir.

Q. In what way?

A. In regard to these papers here.

Q. I mean prior to the reception by you of the

letter?

A. Not before this letter. I don't think I ever

did.

Q. Yet did you recognize the handwriting as be-

ing that of Dr. DwinneH's?

A. His name was signed to this letter. I sup-

posed that was his handwriting.

Q. You have given the contents of this letter as

best as you can? A. Yes, sir, I think so.

Q. You are very certain that the letter said ex-

actly what you have stated to these twelve men?

A. Yes, sir.

Q. Have you talked with your family since you

have testified before the Grand Jury as to what that

letter contained?

A. I have not.

Q. Have you talked over this matter at all since

you were summoned to appear before the Grand

Jury? A. No, sir, I have not.
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Q. Have you or your family, or any member of

your family ever exchanged a single word about this

entire case from the time you made your relinquish-

ment to the present date f

A. Yes, sir.

Q. What have you talked about—about it, gen-

erally*?

A. There was a little dispute about the way it was

going, that is all.

Q. A dispute among the members of your family

as to the way the matter was going?

A. Yes, sir.

Q. That is quite natural; in other words, you did

not like the way things were going, did you?

A. No, sir.

Q. Not liking the way things were going, you

complained to members of your family?

A. Yes, sir.

Q. In some of these talks, members of your fam-

ily complained to you? A. Yes, sir.

Q. In other words, you had your version about

this transaction and they had their version about this

transaction ; is that true ? A. Yes, sir.

Q. That is all.

Redirect Examination.

Mr. BLACK.—Q. Now, I desire you to explain

what you were disputing about. What was it all

about?

Mr. SCHLESINGER.—Q. Just explain that.

That is what I want to get at.
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A. As to whether there was going to be any

trouble or not over this transaction.

Mr. BLACK.—Q. Explain it, what kind of

trouble?

A. Well, my father kind of talked us boys into

this. We kind of had a thought towards him. That

is about all of that.

Q. He had advised you that Dr. Dwinnell, was all

right, and that you could trust him ?

A. Yes, sir.

Q. You thought that it was all right to go down

there and swear as you did ?

Mr. SCHLESINGER,—He did not say anything

of the sort. He said he swore to the entire truth.

Mr. BLACK.—Let us see.

Q. Did you completely understand the question

that was asked you by Mr. Schlesinger? He asked

you if everything in here was the truth as you under-

stood it then, and as you understand it now. I ask

you to look at this clause: "I do not apply to pur-

chase the land above described on speculation, but in

good faith to appropriate it to my own exclusive use

and benefit, and that I have not, directly or indi-

rectly, made any agreement or contract, or in any

way or manner, with any person or persons whom-

soever, by which the title I may acquire from the

Government of the United States may inure in

whole, or in part to the benefit of any person." I

understood you to say on your direct examination

that when you went to the Land Office it was with

the idea that the land that you were applying for was
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to go to Dr. Dwinnell, and you were to get $200 for

the transaction. Is that the fact?

A. I don't know. I did not have any personal

talk, I don't think, with Dr. Dwinnell, before we

went there.

Q. I am not asking you that. Did you under-

stand that that was what it was all about ?

A. Yes, sir.

Mr. SCHLESINGER.—The understanding of

this man, whether good or bad, cuts no figure. We
want his testimony as to facts.

Mr. BLACK.—That is exactly what is in the mind

of the witness. The testimony of B. F. French, so

far as this witness is concerned, is that when he went

to—
The COURT.—Proceed with the witness and find

out what he knows about it.

A. Yes, sir, that was my understanding, that I

was to realize $200, for relinquishment of this land.

Mr. BLACK.—Q. You had that in mind when

you swore to this ? A. Yes, sir.

Q. And that was the real condition of your mind

when you went in there? A. Yes, sir.

Mr. SCHLESINGER.—Now, I want to ask him

another question. This has opened a new field.

Recross-examination.

Mr. SCHLESINGER.—Q. Did that letter, which

was the only communication you claim to have had

with Dr. Dwinnell say a single word about $200; Yes

or no ? A. Yes, sir.

Q. Did that letter mention $200?
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A. Yes, sir.

Q. Did it describe the land?

A. No, sir, it said timber land.

Q. Did you know what land you intended to file

on when you went to this Land Office ?

A. I did, yes.

Q. Did the letter describe it? A. No, sir.

Q. The letter did not describe it ?

A. No, sir.

Q. The letter was a complete blank on that sub-

ject? A. It was in regard to land.

Q. How many people did you go to to borrow

money in Siskiyou County to prove up your loca-

tion? A. Not a single one.

Q. You did not go to any ? A. No, sir.

Q. Do you know how many people your father

went to? A. No, sir. •

[Testimony of Mrs. F. M. French, for the United

States.]

Mrs. F. M. FRENCH, called as a witness for the

United States, being duly sworn, testified

:

Mr. BLACK.—What is your name?

A. Harriet A. French.

Q. Your are the wife of F. M. French?

A. Yes, sir.

Q. And the mother of the French boys, that have

testified here? A. Yes, sir.

Q. Where do you reside now?

A. At Klamathen.

Q. Did you formerly reside near Montague?
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A. Yes, sir, in Montague.

Q. I will ask you if, in the month of September,

or the month of October, prior to the 31st of Octo-

ber, 1906, you saw a letter addressed to the French

Brothers, that was sent to your house ?

A. Yes.

Q. Do you know what became of that letter?

A. Yes, sir.

Q. What became of it ?

A. I threw it in the fireplace.

Q. Did you read the letter? A. Yes, sir.

Q. What was the contents of the letter?

A. Mr. Dwinnell wrote to ask the boys to take

up this land for him, and they should not waive their

rights.

Q. Was there any consideration mentioned for

each of them? A. Yes, sir, $200.

Q. Why did you destroy that letter, Mrs. French ?

A. I did not want anybody to see those letters

—

those other letters.

Q. Do you know the defendant, Rex Deter?

A. Yes, sir, he has been to my house.

Q. Do you remember the occasion of Mr. French's

doing some surveying or cruising, running the lines

for land that was to be applied for by these various

people ?

A. I knew that Mr. Deter, was at our house.

Q. How many days was he there ?

A. He was there about two or three days; then

he went away and came back /again, and then he was

there a couple of days more, I think.
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Q. What was he doing there ?

A. Hunting a timber claim.

Q. Did he go out in company with your husband

and any of your boys at any time ?

A. Yes, sir, Mr. French and Sam.

Cross-examination.

Mr. SCHLESINGER—Q. Mrs. French, do you

recall about when it was that you received that letter,

what month of the year? Just your best recollec-

tion. It is difficult to remember all of these things ?

A. The first of September, some time. I don't

know just exactly the date.

Q. You did not like the contents of it, so you at

one put it in the fire, did you, Mrs. French ?

A. Yes, sir.

Q. You did not hold it in your hand, probably,

longer than four or five minutes?

A. I don't know. The letter laid there several

days.

Q. You did not show it to anybody ?

A. No, sir, indeed I did not.

Q. You did not show it to la single living human
being, but put it in the fire. You did not show it to

your boys?

A. My boys seen it, certainly, before I saw it.

Q. Did you open the letter when it came?

A. No, sir, I did not open the letter.

Q. Did the boys give it to you ?

A. I don't know as they particularly gave it to

me, but it laid where I got it.

Q. Was it unopened before the boys received it?
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A

Q
A

Q
A

Q
A

I don't know as to that.

Did you open it yourself, break the envelope ?

No, sir, I did not.

Did your husband give it to you?

It came through the postoffice. -

Who was it that gave it to you ?

I could not say who gave it to me. I don't

think anybody gave it to me. I think I picked it up

off the table.

Q. It was simply lying around there loose among

some other papers? A. Yes, sir.

Q. Did you ever see any other letters from Dr.

Dwinnell ? A. To my husband I did.

Q. Did you likewise destroy those letters ?

A. Yes, sir.

Q. Do you know how many letters from Dr.

Dwinnell to your husband that you destroyed?

A. No, sir, I could not say as to that.

Q. You destroyed that letter because you wanted

to protect your sons, is that the idea ?

A. Yes, sir.

Q. To protect them from what?

A. To protect them from

—

Q. From the things contained in the letter?

A. Yes, sir.

Mr. BLACK.—Let her finish her answer. I will

ask the witness to answer.

Mr. SCHLESINGER.—Q. Have you answered?

My friend thought you had not answered. Did you

answer the question?
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Mr. BLACK.—She was about to answer when

counsel put another question.

The COURT.—You can ask her the question

again.

Q. Did it now occur to you that for the protection

of your sons against somebody or something

—

A. I did not want my sons to take up this land

for Dr. Dwinnell, at all.

Q. You sons had not seen this letter, had they?

A. Certainly, they had seen it.

Q. Did you not think it would be better to take

and preserve the letter than destroy it*?

A. Yes, sir, I am very sorry that I ever destroyed

that letter.

Q. Did your sons know that you had destroyed

it ? A. Do they know it ?

Q. Did they know it then ?

A. I don't know whether they knew that I de-

stroyed it at the time or not.

Q. Who was present, Mrs. French, when you de-

stroyed that letter?

A. I don't think there was anyone but Mr. French

and myself.

Q. Was Mr. French present? A. Yes, sir.

Q. Are you quite certain of that?

A. Yes, sir.

Q. Was that letter destroyed before your hus-

band and sons went to the Redding Land Office, or

after?

A. I cannot say as to that, I think it was de-

stroyed before.
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Q. Are you quite positive it was destroyed be-

fore, Mrs. French ? A.I think it was.

Q. And notwithstanding that the letter was de-

stroyed before they went to the Bedding Land Office,

they did go there % A. What is ,that ?

Q. They did go to the Eedding Land Office ?

A. Yes, sir.

Q. After the letter had been destroyed ?

A. I think it was after.

Q. Did that letter contain a description of any

land?

A. I don't think it did in particular—a descrip-

tion. He asked them to take land.

Q. You are positive as to the time that you burned

the letter, that it was before they went to the Red-

ding Land Office ? A. I think it was.

Q. Now, Mrs. French, have you talked over with

your husband as to the contents of that letter since

you destroyed it ?

A. I don't know. I think it has beeen spoken of.

Q. Before you testified here, before giving your

testimony here, have you talked with your husband

concerning the contents of that letter?

A. I cannot say just whether I have or not.

Q. Have you talked with him at all about what

testimony you would give here ?

A. No, sir, I don't think I have.

Q. You have not talked, as a matter of fact, with

any member of your family about this case ?

A. No, sir, I wanted my family to come in and
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have their say straight. I did not want to talk with

them about it.

Q. But you destroyed at the same time, you say,

other letters? A. Yes, sir.

Q. Relating to that same transaction?

A. It*was business letters from Dr. Dwinnell to

my husband, concerning their business.

Q. How many of those letters did you likewise

destroy?

A. I could not say just how many.

Q. As many as half a dozen ?

A. It may have been so many and might have

been not so many.

Q. Do you remember the contents of those letters

that you destroyed? A. No, sir.

Q. Did any of those letters that you also destroyed

ask your sons or your husband to do anything which

in your judgment was wrong?

A. I could not say as to that.

[Testimony of Arthur Jacquette^ for the United

States.]

ARTHUR JACQUETTE, called as a witness for

the United States, being duly sworn, testified

:

Mr. BLACK.—Q. Where do you live, Mr. Jac-

quette? A. Davenport, Washington.

Q. Where were you living in the months of Sep-

tember and October 1906? -

A. In Siskiyou County, employed by the Wetzel

Lumber Co.

Q. What were you doing there ?

A. Driving a team.
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Q. Do you know Dr. Dwinnell? A. I do.

Q. Do you know the defendant Gilpin %

A. I do.

Q. And Deter? A. I do.

Q. Did you have any business arrangement with

any of those people in the month of September and

thereafter, in relation to certain pieces of land ?

Mr. SCHLESINGER.—We have no objection to

the witness stating all he knows, but we do object to

the question as at present put.

Mr. BLACK.—That is merely preliminary.

The COURT.—I overrule' the objection.

A. Yes, sir.

Q. With which one did you first have any conver-

sation % A. Mr. Gilpin.

Q. When was it?

A. It was about the first of September, 1906.

Q. Just relate the entire transaction, Mr. Jac-

quette ?

A. I was at the mill of the Wetzel Lumber Com-

pany, and Mr. Gilpin, came to me and asked me if I

wished to make $200, and I told him I did, and he

told me if I would go out and stop or squat on a cer-

tain piece of land there for a term of two weeks,

build a cabin and put up some improvements, that

that amount would be paid me. I objected some-

what to that there. I did not think I would be paid

for any such service as that, and he told me he would

stand good for the money, and see that I got thai:

amount, $200.

Q. What did you do ?



144 George W. Dwinnell and John Gilpin vs.

(Testimony of Arthur Jacquette.)

A. A few days after I met Mr. Gilpin, at the

same place, and he took me out and showed me this

land, and posted notices on it that I intended to take

that land as a homestead and was stopping there.

A short time after I went back up there, and with

the help of Charles H. Freer, and Frank Ritchie, put

up a cabin on that land, I helped them to build theirs

and they helped me to build mine.

Q. Go on and tell the entire transaction. What
next happened ? Did you stay there any time at the

cabin ?

A. Not at that time. Later about a week, or such

a matter later, I went out there and stayed one night.

I had a camp outfit sent to me.

Q. You stayed just one night?

A. One night.

Q. Then what happened ? A. That was all.

Q. That was all at that time % A. Yes, sir.

Q. Now, what was the next step that was had in

relation to any of the defendants ?

A. The next transaction was, about the 10th of

September, I met Mr. Dwinnell, as I was going into

Montague, coming out in a buggy. He handed me
an affidavit in an envelope addressed to the Land

Office at Eedding, together with 50 cents, to go before

a notary and swear to it, and mail at the Land Office

at Redding.

Q. Did he say anything to you?

A. He just handed me this here paper, together

with the money and told me what to do with it.
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Q. I hand you what purports to be an Homestead

Affidavit on form 4-063, and I ask you if that is the

identical paper handed to you by Dr. Dwinnell on

the road some few miles out from Montague ?

A. It is.

Q. Were you going towards Montague, at the

time? A. I was going into Montague.

Q. What did you do with that paper?

A. I went before G. H. Chambers, the Notary, at

Montague, made affidavit to it and mailed it at Red-

ding.

Q. And mailed it in the envelope that was already

stamped and addressed?

A. I am not certain if it was stamped or not. It

was already addressed.

Mr. BLACK.—We offer this document in evidence

as Government's Exhibit No. 10.

Mr. BLACK.—Q. Whom next did you see in

reference to this particular piece of land?

A. The next was in Montague when I started for

Redding.

Q. Who told you to go to Montague ?

A. I was in Montague, and Frank Ritchie told me
we would go down there in a few days. I was driv-

ing team for Wetzel at the time. I turned my team

over to him. I went in there, and there I met Mr.

Gilpin. He gave me money to buy two tickets as far

as Dunsmuir, and from there I bought my own ticket

on into Redding.



146 George W. Dwinnell and John Gilpin vs.

(Testimony of Arthur Jacquette.)

Q. Where did you go when you arrived at Red-

ding ! A. To the Temple Hotel.

Q. Who kept that ? Kleinsmith ?

A. Kleinsmith, yes, sir.

Q. Who went with you from Montague, to Red-

ding?

A. Mr. Gilpin, and I, and I believe that Frank

Ritchie and Charles Freer were with us. I am not

certain.

Q. How long were you at the hotel before you

took your place in line f

A. I should think about two days.

Q. Did you have any conversation with Gilpin or

anybody else as to what you were going to Redding

for? . A. No, sir.

Q. Did you know what you wTere going for?

A. Yes, sir, I thought so. I thought I knew.

Q. At what point of time did you receive the

paper that you filed, if you did file it in the Land

Office? I hand you as part of that question applica-

tion 4815 in duplicate and ask you to answer the

question in reference to that paper.

A. I received it at the Temple Hotel.

Q. Who gave it to you?

A. There were several of them on the table there,

and I don't know as anybody gave it to me. I am
under the impression I just went and got it, picked it

off of the table. Several of us were in there fixing

up our applications at the same time.

Q. Do you know who wrote that out, filled that

out? A. Yes, sir.
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Q. Who did it?

A. Mr. Deter. Rex Deter wrote this out here ac-

cording to my own description of the land, my own

description of the numbers and sections and sub-

divisions.

Q. What land did you apply for?

A. The southwest one-quarter of Section 34,

Township 45 North, Range 3 West as near as I recol-

lect.

Q. This is the township map. It would be rela-

tively in that position (pointing) ?

A. I think so.

Q. When Mr. Deter filled that out, what did he

do with it?

A. Either handed it to me or else I took it up off

of the desk there.

Q. What did you do with it then?

A. I put it in my pocket and kept it until such

time as I would use it at the Land Office.

Q. When did you get in line—the filing was on

the 31st of October—when in reference to that?

A. I believe it was on the morning of the 29th.

Q. And did you stay right in line until you made

your filing?

A. No, sir, we left at times and went out to get

meals, and such things as that.

Q. On the morning of the 31st, did you go to the

Land Office—did you go into the Land Office ?

A. Yes, sir.

Q. Tell what happened there?
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A. I went in and filed this paper, here, this affi-

davit, with the Receiver, Mr. Leininger.

Q. And you swore to it? A. Yes, sir.

Q. Now, Mr. Jacquette, before you went into the

Land Office, did you have any conversation with any

of the defendants as to expenses in the office ?

Mr. VAN DUZER.—We object to that as immate-

rial, and irrelevant, "with any of the defendants."

The COURT.—I will overrule the objection.

Mr. VAN DUZER.—I will take an exception.

A. Before I went into the Land Office, someone, I

don't remember who it was, came to me and said

—

Mr. TAYLOR.—That is clearly vicious and irrele-

vant, if your Honor please.

The COURT.—I think that is so.

Mr. BLACK.—Q. If it was not one of the defend-

ants I do not want you to state what was said, unless

it was either Dr. Dwinnell, Mr. Deter, or Mr. Gilpin.

A. It was not either one of the three.

Q. Not any of those? A. No, sir.

Q. Just immediately before you got into the Land

Office, did any of the defendants come up to you and

speak to you? A. Yes, sir.

Q. Which one? A. Mr. Gilpin.

Q. What did he say and do?

A. Before I went into the Land Office, my papers

were taken out to be looked over by someone, and

when they were brought back, Mr. Gilpin came to

me

—

Q. Keep your voice up.
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A. Just before I went in the office, Mr. Gilpin

came to me and took my papers out, and said,

" There will be some money in your pocket when you

go in there; use it if necessary." My papers were

brought back to me, and with them a homestead fil-

ing, a homestead application. They were both

handed to me with $20.

Q. By whom?
A. By Mr. Gilpin to use in there if necessary. I

did not need the money, and consequently did not

use it, and handed it back to Mr. Gilpin.

Q. Did you have occasion to use your homestead

filing at all? A. I did not.

Q. Was anything said by Mr. Gilpin, as to under

what contingency you should use it ?

A. Yes, sir.

Q. What did he say?

A. In case there were too many ahead of me ; in

case one of those men should file a timber claim on

this land, where I had been stopping and built my
cabin, I was to file a homestead application over it.

Q. Did he state to you at the time that the home-

stead application always got the preference?

A. Always had the preference.

Q. And in conjunction with that, he gave you the

$20, you have said, to make the filing in case it be-

came necessary? A. Yes, sir.

Mr. VAN DUZER.—I think that is certainly the

worse kind of leading of the witness. I, object to it

as not a fair way to ask the question. Mr. Black
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says, "Did he not do this; did he not tell you this,"

and the witness says yes or no.

Mr. SCHLESINGER.—My objection is that it has

no more to do with the case than Gulliver's Travels.

The COURT.—I will overrule the objection. Let

it remain as it is.

Mr. VAN DUZER.—It is his own witness and he

ought not to lead him.

Mr. BLACK.—Q. After having been to the office,

later on did you have any business with any of the

defendants in relation to this land and the relinquish-

ment of it?

Mr. SCHLESINGER.—I object to any testimony

as to subsequent transactions. Any transaction

prior to the making of the locations would be admis-

sible.

The COURT.—It is admissible as against some of

the defendants, that is, if it is a relevant fact.

Mr. SCHLESINGER.—I think Mr. Black ought to

specify the defendant.

Mr. BLACK.—Q. Did you have any dealings

with Dr. G. W. Dwinnell in reference to getting your

relinquishment for that land?

Mr. SCHLESINGER.—Objected to as immaterial,

irrelevant and incompetent, and occurring at a time

long subsequent to the taking up of the land by the

witness, and hence is not inhibited by the law.

The COURT.—The objection is overruled. Testi-

mony of that character is relevant against the de-

fendant Dwinnell in my judgment.
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Mr. SCHLESINGER.—We will take an excep-

tion.

A. I had no transaction with him until time of

relinquishment.

Mr. SCHLESINGER.—In view of that testimony,

I ask that the prior statement be stricken out—all

his prior statements on that subject.

The COURT.—Let it remain.

Mr. BLACK.—Q. What occurred then 1

A. We were in Gagnon's saloon, and Dwinnell

said to me, "Now, if you are ready we will go down

and fix up that business."

Q. Go on and tell what occurred then?

A. We went down to his office, I believe Gagnon

went with us. When we got down there they gave

me $180, Gagnon's check for $180', and then we went

back up to the saloon, Gagnon and I, and he gave me

$20, in currency, for my relinquishment.

Mr. SCHLESINGER.—Q. Who gave it to you ?

A. Gagnon gave me $20, the $180 check Gagnon

wrote out, Dr. Dwinnell picked it up and handed it

to me, and said, "I believe that is right, I believe

that is what you expected to get. I told you it was."

Q. When you went into the Land Office, and

swore to that application, did you know that the

statement was not true ? A. I did.

Mr. BLACK.—We offer this as Government's Ex-

hibit No. 11.
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Cross-examination.

Mr. SCHLESINGER.—Q. Mr. Jacquette, what

is your age*?

A. I am thirty years old.

Q. Were you born in Siskiyou County?

A. I was born in Oregon.

Q. Who told you to go to Redding? If you can-

not answer that question quickly, I will ask you if

you know a man named Ritchie ?

A. Yes, I know a man named Ritchie.

Q. Is not Ritchie your brother in law ?

A. Yes, sir.

Q. Did he not tell you to go to Redding to take up

this land? A. No, sir, Ritchie did not.

Q. What did Ritchie tell you to go to Redding

for?

A. Ritchie never told me to go to Redding.

Q. Did you not testify ten minutes ago on direct

examination that F. M. Ritchie—is that his name ?

A. F. W.

Q. —told you to go to Redding Land Office ?

A. I believe I testified that Ritchie said, "We
will go.

'

' Something to that effect.

Q. Did you not say Ritchie told you to go to Red-

ding; yes or no?

Mr. BLACK.—I don't think he did.

Mr. SCHLESINGER.—The record will show that

he said it. Turn back to that portion of the testi-

mony, Mr. Reporter, and see.

The COURT.—Let the record remain, and read it

at some other time.
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Mr. SCHLESINGER.—I think that is more satis-

factory.

Q. Did you go to the Redding Land Office with

Mr. Ritchie, your brother in law?

A. I went with Mr. Ritchie, and Gilpin, and

Charles Freer.

Q. Did you pay a portion of your railroad fare ?

A. I did.

Q. Did you have a single word with Dr. Dwinnell

or with any of these defendants with reference to

this affidavit before you made it? Yes or no.

A. No, sir.

Q. Did Dr. Dwinnell tell you, or did any one of

these defendants tell you to make a single false state-

ment before the Land Office at Redding, California?

Yes or no. You said you had not a word with them.

Now, bear that in mind in answering this question,

if you will? A. I did not.

Q. Did you ever read this affidavit before you

made it? A. I did.

Q. And on October 31st, 1906, up to that time, did

you have any conversation with any one of the de-

fendants with respect to an agreement or contract

whereby the title you would secure should go to their

benefit?

A. I had a talk with Mr. Gilpin in his place of

business.

Q. That is the talk you have given these men?
A. It is not.

Q. What talk did you have Mr. Jacquette ?
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A. Told him I did not like that transaction; that

it looked to me like straight perjury. He told me if

I kept my mouth shut it would be all right.

Q. Yet, knowing of this conversation, and know-

ing this would be perjury, you went to the Land

Office and made this affidavits A. I did.

Q. Did you tell the Register or the Receiver of

that Land Office, that a single word contained in this

document was untrue ? A. No, sir.

Q. Did you complain to anybody there that you

were compelled to commit the crime of perjury ?

A. I did not.

Q. As a matter of fact, have you ever made a con-

veyance of this land to any one of these defendants ?

A. Only a relinquishment.

Q. Did you relinquish this land to any one of

these defendants, or did you relinquish the land

back to the Government ?

A. I relinquished to the Government.

Q. The relinquishment bears no date. Do you

remember when it was that you made this relinquish-

ment?

A. It was on or about from the 15th, to the 20th

of November, 1906.

Q. It was a month after you had made your loca-

tion, or thereabouts ? A. Yes, sir.

Q. Mr. Black asked you if you left the line, and

you said you did. On leaving the line, did you not

put somebody there in your place, so that you could

retain your position? A. Usually.
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Q. Was that not the custom amongst the 150 men

in line ? A. It was.

Q. To leave the line, and put substitutes in their

place, and pay those substitutes. That was the cus-

tom, was it not ? A. Yes, sir.

Q. As a matter of fact, Mr. Jacquette, did you

not agree to pay Mr. Gilpin, a certain amount for

locating you on this land ? Yes or no.

A. Well, yes.

Q. How much did you agree to pay him ?

A. In case that the land became mine, and I got

a title to it, I was to pay Mr. Gilpin, $150. It was

a verbal contract between the two of us there.

Q. Did you not know that you could obtain title

to this land by paying the Government price ? Had
you any doubt about it?

A. I had a doubt about it at that time.

Q. Did you have a doubt about your ability to

borrow the money to pay the Government? Was
that not your doubt ?

A. I did not have the money.

Q. Now, Mr. Jacquette, tell these twelve men how
often you tried to borrow the Government price for

this land so as to enable you to gain title ?

A. I never at no time or place tried to borrow one

cent to obtain title to this land.

Q. Did you not go among merchandise dealers

of Montague, and into the bank, and amongst your
acquaintances at least a dozen in number, and try

to borrow the purchase price of this land ?

A. Most emphatically I did not.
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Q. Is it not a fact that it was not until you failed

to borrow the purchase price that you then made up
your mind to relinquish the land to the Government?

A. It is not a fact.

Q. You had no money of your own?
A. No, sir.

Q. If you could have got the land for $50, you
could not have paid the purchase price at that time ?

A. Yes, sir, I could.

Q. You could have raised $50. How much
money did you give to your brother in law, Ritchie,

in this transaction ?

A. I never gave him a cent.

Q. Did Dr. Dwinnell ever hand you a single five

cent piece? A. No.

Q. You did know John D. Gagnon, did you not?

A. Yes, sir.

Q. John D. Gagnon, is dead, is he not ?

A. He is.

Q. John D. Gagnon, handed you, you say, a check

for $180? Was that check given to you before or

after you filed your relinquishment?

A. Immediately after I filed my relinquishment.

Q. After you put your name on the relinquish-

ment was it, that you received your money ?

A. Yes, sir, Dwinnell, wrote out the relinquish-

ment. I signed my name and he handed me the

check for $180.

Q. Is that the relinquishment appearing on the

ordinary blank furnished by the Government (hand-
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ing) ? Do you know whether or not that is your

signature? A. It is.

Q. There is no doubt about it ?

A. Not in the least.

Q. In going into the Temple Hotel, you found

on the table a certain number of blanks did you ?

A. I found these in one of the rooms where the

boys were stopping.

Q. That was the Hotel? A. Yes, sir.

Q. Did you take one of those blanks and fill it up ?

A. We made out our applications there together

with Mr. Deter.

Q. Who was it that furnished to Mr. Deter, the

description to go into the application ?

A. I did myself.

Q. Where did you get the description from ?

A. I got it from Mr. Gilpin.

Q. Did you know the land yourself?

A. I did.

Q. Did you go on the land yourself ?

A. I did.

Q. Why did you go on the land yourself if you

intended simply to go to the Land Office to commit

perjury?

A. I went on the land there in order to get $200

from Mr. Gilpin, for that service.

Q. Did you go on the land so as to be able to

swear to the Land Office that you had personally

inspected the land ?

A. I went on that land there, posted them notices,

and stopped there, for a certain length of time. I
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had no intention at that time of swearing to any-

thing.

Q. Did Mr. Gagnon, remain there with you?

A. No, sir.

Q. You say that when you stopped on that land,

you had then no intention of swearing to anything?

A. No, sir, I did not.

Q. Did you go on the land simply out of idle

curiosity ?

A. I went on the land with Mr. Gilpin, for the

special reason, that he told me that was all that was

necessary, to go out there, and sta}^ two weeks time,

and make a settlement there. I would not have to

file on anything, and would lose no rights. There

would have to be no filing done.

Q. It was your intention on securing title from

the Government to pay Mr. Gilpin $150?

A. I had no intention of ever securing title.

Q. Did you not testify five minutes ago, that 3^011

had promised Mr. Gilpin, in the event of your gain-

ing title to that land, you would give him $150?

Yes or no.

A. Yes, sir, I promised him. Mr. Gilpin, knew

I had no intention of ever gaining title to it.

Redirect Examination.

Mr. BLACK.—Q. What did Gilpin say to you

in regard to that Homestead matter? How was the

$150 mentioned ? That is what I want to get at.

A. This $150 was not mentioned until after we
had left the mill, and had got about half way out

there, according to my recollection.



The United States of America. 159

(Testimony of Arthur Jacquette.)

Q. What did he say then ?

A. Pie said he would charge me $150, for locating

me on that land there, in case I got title to the land.

Q. What did you say ? A. I agreed to it.

Q. Did he say anything as to why he had told

you that?

A. No, sir, he did not say why he had told me
that.

Q. Did he ever at any time remention the sub-

ject?

A. Not until after our filing were made, and re-

linquishment.

Q. Then what did he say ?

A. He recalled it to my memory that I had made

such an agreement with him.

Q. And what did you say?

A. I told him I remembered the transaction, or

something to that effect.

Q. What did he say?

A. I don't remember that. That passed from

my mind.

Q. Is this land that you built your cabin on, and

for the taking up of which you were to receive $200,

the same, identical land that you have mentioned,

the southwest quarter of the 34th section, 45 north,

3 west? A. It is.

Q. And is it that particular land that Gilpin told

you to keep your mouth shut about ? A. It is.
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C. W. LEININGER, called as a witness for the

United States, being duly sworn, testified

:

Mr. BLACK.—Q. What is your business?

A. Register of the United States Land Office at

Redding, California.

Q. How long have you been Register?

A. Since March 21st, 1906.

Q. Were you acting there all through the month

of October, 1906?

A. I was, to the best of my recollection.

Q. Do you remember the occasion of certain

Forest Reserve lands being thrown open for Appli-

cation to purchase on the 31st day of October, 1906 ?

A. I do.

Q. How many applications were taken that day?

A. All of the applications submitted at that time,

at the time of this opening, were not received on the

31st. If my recollection serves me rightly, we had

about 131 the first day. I recall distinctly, there

wrere 257 applicants in line, at the time, that the lands

were thrown open to entry.

Q. There are one or two applications, one that I

have in my hand here that does not purport to be

signed by you. I will ask you, if you in that case,

did administer the oath?

A. I did in every instance.

Q. And that is the original document that you,

yourself, handled? A. Yes, sir.
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Q. Though it is not signed, the oath was in fact

administered? A. It was.

Mr. TAYLOR.—Which one is that?

Mr. BLACK.—In reference to Prather.

Q. If there should happen to be any other one

unsigned, the same answer would apply?

Mr. SCHLESINGER.—I admit in every instance,

Mr. Leininger administered the oath.

Mr. BLACK.—Q. Do you know Dr. Dwinnell?

A. I do.

Q. How long have you known him?

A. Since about the fall of 1902.

Q. Do you remember whether Dr. Dwinnell per-

sonally filed in the Land Office any relinquishment in

reference to any of the papers either of Prather,

any of the French boys, or Frederick M. French,

or Jacquette ?

Mr. SCHLESINGER.—I object to that as being

immaterial, incompetent and irrelevant.

The COURT.—The objection is overruled.

Mr. SCHLESINGER.—We will take an excep-

tion. And furthermore, that the records of the

office is the best evidence.

Mr. BLACK.—If you have the records here and

can show it

—

The COURT.—The objection is overruled.

Mr. SCHLESINGER.—We will take an excep-

tion.

A. I think that Dr. Dwinnell, at different times

in the course of business before the office, filed cer-

tain relinquishments, but whether or not he filed the
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relinquishments in the cases of the applicants re-

ferred to there on the desk, I cannot say.

Q. Is there any record in your office, that would

disclose that fact ?

A. No, sir, we have a record of the filing of re-

linquishments in each particular entry, but the De-

partment of the Interior does not require that the

name of the filer be made a matter of record. Any-

one may file a relinquishment.

Q. Have you any record by which you could

show who took the land or applied for the identical

land covered by these various applications when the

relinquishments were put inf

Mr. SCHLESINGER.—I object to the question

as irrelevant, immaterial and incompetent. The rec-

ord would be the best evidence. As a matter of

course, when the land is relinquished to the Govern-

ment anyone may locate that land. That is the pur-

pose of the relinquishment.

The COURT.—I overrule the objection.

Mr. SCHLESINGER.—-I will take an exception

Mr. BLACK.—Q. Is there any record that would

show that ?

A. The tract book I have here from the Redding

Office shows the entries which were placed of record

immediately on the filing of the relinquishment on

the applications referred to.

Q. I will ask you to get the tract book, and I will

run over these. I will just hand you the applica-

tions here of Jacquette, B. F. French, Frederick M.

French, Clarence M. Prather, James Frederich
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French, Samuel Leonard French, and I will ask you

to take them, and if you have any record, tell us

who, immediately upon the filing of the relinquish-

ment, applied for the identical land mentioned in the

relinquishment ?

A. In the application of Clarence M. Prather—
Do you wash the date of the cancellation of the entry %

Mr. SCHLESINGER.—Q. Yes. Please give all

those dates.

A. That entry was cancelled by relinquishment

at 9 o'clock A. M. December 3d, 1906, at w^hich time

State Indemnity Lieu Selection 4629, Register &

Receiver's No. 972, w^as filed for the land embraced

therein.

Mr. TAYLOR,—Q. By whom!
A. By the State of California.

Mr. SCHLESINGER,—Q. That title still re-

mains in the State of California ?

A. It does, as far as I know.

Mr. BLACK.—Q. Do you have any record there

showing for whose benefit the application was made

by the State!

A. There is no such showing made in any Indem-

nity State Lieu Selection. The business is trans-

acted entirely in the name of the State Surveyor

General through the State Office. No individual

applicant's name is ever given in any Lieu Selection.

Q. That refers to all those applications'?

A. Yes, sir.

Q. Is it impossible for you to name from .your
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records the parties who actually caused the State to

make the application so far as your record shows?

A. Yes, sir.

Mr. SCHLESINGER.—Q. Your records do show

in whose name the title now rests ?

A. So far as our records show, as a matter of fact

the title still rests in the United States, because the

selections have not been finally approved by the De-

partment of the Interior.

Mr. SCHLESINGER.—Q. It has not been listed 1

A. Not been listed for approval, as it is techni-

cally termed.

Mr. BLACK.—Q. They have been held for can-

cellation ?

Mr. SCHLESINGER.—I think the witness ought

to testify from the records, as counsel has called for

them?

A. As far as I know they have not.

Mr. BLACK.—If it is possible for you to tell, that

is all I desire to question you about.

Mr. SCHLESINGER.—It will not be impossible

for him to tell something about this.

Cross-examination.

Mr. SCHLESINGER.—Q. I will ask you to ex-

amine these records. What are these records that

you have here, by the way %

A. This is the tract book of certain townships in

the Redding Land District.

Q. Does that record show the disposition of the

lands referred to in the Prather Application %
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A. It does.

Q. I will ask you to examine this book under the

Prather entry and tell these twelve men whether you

find appearing on that page the name of Dr. G. W.
Dwinnell, as the owrner of that tract of land ?

Mr. BLACK.—I object to that as immaterial.

The COURT.—Certainly. The witness has al-

ready said there is nothing in there that shows any

further than what he has already read.

Mr. SCHLESINGER.—With that statement we

will not pursue it.

Q. We will ask you now to refer to Arthur W.
Jacquette entry under date of October 31st, 1906.

Do you find the name of Dr. G. W. Dwinnell, or any

one of these defendants, in connection with that

entry ? A. I do not.

Q. I will ask you the same question with respect

to the entry of Benjamin Franklin French ?

A. The answer will be the same.

Q. Frederick M. French?

A. The same answer applies to all.

Q. James Frederick French. The same answer?

A. Yes, sir.

Q. And the same answer to Samuel Leonard

French ? A. Yes, sir.

Q. Now I will call your attention, to this blank

relinquishment in printed form. Do you recognize

that as the official blank used for relinquishment pur-

poses by the Government, (handing) ?

A. I do.
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Q. You, in the course of your official business,

have filed many hundreds, and perhaps thousands

of these same relinquishments, have you not ?

A. A great many.

Q. They are filled out not only personal re-

linquishing, but by land attorneys, and outsiders,

are they not? A. Yes, sir.

Q. There is nothing mysterious in a man bring-

ing into your office a relinquishment of public lands,

is there ?

A. No, sir, unless the particular entry relin-

quished was involved in contest proceedings, wherein

a supposed third person, not a party to the litigation,

might present a relinquishment, then we would have

to look into it.

Q. But that does not occur in these cases'?

A. No, sir.

Q. These blanks are procurable by anybody, are

they not? A. They are.

Redirect Examination.

Mr. BLACK.—Q. You have been asked as to

blank relinquishments. There are certain papers

here connected with these exhibits, that were handed
to you a little while ago, that have two relinquish-

ments. Take this one of Prather, for instance.

Can you tell me why there were two relinquishments
in that instance ?

A. The Department of the Interior prefers, to

have relinquishments, as well as other set forms or
instruments, on the form prescribed by it, and for
that reason where it is possible to procure it, or



The United States of America. 167

(Testimony of C. W. Leininger.)

where they are not in the form prescribed by the De-

partment, we have usually insisted on the applicant

furnishing the paper form.

Q. Do you know whether you had any corres-

pondence or conversation with Dr. Dwinnell, in

regard to furnishing the blank relinquishments, that

is, the relinquishment on the blank form used by the

Department in these particular instances? I also

hand you in connection with this matter, the matter

of Frederich M. French, which has a written re-

linquishment, the matter of Benjamin Franklin

French, which has two, one in writing, and the other

on the blank, and also James Frederick French, and

Samuel Leonard French, which has two each, and

ask you if you remember having any conversation or

correspondence with Dr. Dwinnell, in regard to these

matters ?

Mr. SCHLESINGEE.—If there is any corres-

pondence, that is the best evidence. If there was

any conversation, he can testify to it.

The COURT.—Answer the question.

A. I recall that there was some conversation over

it, and the substance of it was to the effect that the

relinquishments were not in the form prescribed by

the Department, and I requested the Doctor to pro-

cure and file proper relinquishments, as near as I

now remember.

Mr. BLACK.—That is the case for the Govern-

ment.
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G. H. CHAMBERS, called as a witness for the

defendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. Judge, where do you

live, pleased

A. I live in Montague, Siskiyou County.

Q. How long, Judge, have you been a resident of

Siskiyou County?

A. Something over 20 years.

Q. Do you occupy any official position in that

country ?

A. Yes. I am Justice of Peace and Recorder of

the Town Court.

Q. How long, Judge, have you held the position

of Justice of the Peace ?

A. Pretty nearly 20 years.

Q. About 20 years?

A. With the exception of one year.

Q. Are you also connected with the newspapers

there, the "Montague Messinger"?

A. I am the publisher and editor of that paper.

Q. Do you know a family in that country, with-

out my having to enumerate all the names of the

male persons, by the name of French, the French

family? A. I do.

Q. That is you know Mr. French, Sr., and his

sons? A. F. M. French and his sons.

Q. How long have you known that family in that

country? A. About 7 or 8 years.
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Q. Do you know, Judge, the general reputation

of the male members of that family for truth, hon-

esty and integrity? A. I do.

Q. Is that general reputation good or is it bad?

A. It is bad.

Q. Knowing that reputation as you do, Judge,

would you believe, any one of them under oath ?

A. I would not where they had any interest or

feeling.

Q. Did you ever come in contact, Judge, with the

Senior French, in connection with any official duties

upon your part ? A. Yes.

Mr. BLACK.—We object to that.

The COURT.—You need not answer that ques-

tion.

Mr. SCHLESINGER. — Exception. You may
cross-examine.

Cross-examination.

Mr. BLACK.—Q. Do you have any other occupa-

tion? A. Why, I am a druggist.

Q. Are you a lawyer ?

A. No, sir, I am a Notary Public.

Q. A Notary Public in addition? A. Yes.

Q. Do you owe Dr. Dwinnell any political favors?

A. No, sir.

Q. He never helped to nominate you for office,

did he ? A. No.

Q. Are you the Judge Chambers, who stated on

the street of Montague, that in as much as the road

fund was getting a little low and that you would

have to provoke Mr. French to strike somebody in
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order to replenish the fund with the fine you would

impose upon him ? A. No.

Q. You have a personal enmity towards Mr.

French?

A. Not in the least, never had any trouble with

Mr. French.

[Testimony of S. L. Williams, for the Defendants.]

S. L. WILLIAMS, called as a witness for the de-

fendants, being duly sworn, testified

:

Mr. SCHLESINGER.—Q. Mr. Williams, where

do you live, please ? A. Siskiyou County.

Q. How long have you lived in that county ?

A. About 20 years.

Q. What is your occupation, Mr. Williams?

A. Rancher.

Q. You have a large ranch there, have you?

How many acres, about?

A. Between 700 and 800 acres.

Q. Under irrigation? A. Yes, sir.

Q. Do you know, Mr. Williams, the male members

of the French family?

A. Yes, sir, they have all worked for me.

Q. They have all worked for you, how long have

you known them, please?

A. They worked for me in 1898, 1899, and 1900.

Q. How long have you known them up to the

present time? A. Since 1898.

Q. Was Mr. French, Senior, also in your employ?

A. Yes, sir. M \
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Q. Do you, know, Mr. Williams, the general

reputation of the male members of the French

family for truth, honesty and integrity'?

A. I do.

Q. Is that general reputation in that community

good or is it bad ? A. Bad.

Q. Knowing it as you do and knowing them as

you do, would you believe any of them under oath?

A. I would not.

Cross-examination.

Mr. BLACK.—Q. When did you discover this

bad reputation, Mr. Williams?

A. During the time they were working for me.

Q. Was that in 1898?

A. 1899 and along in there, yes.

Q. Notwithstanding that fact you re-employed

them for the summer of 1900, did you ?

A. Yes, sir.

Q. During that time you also hired from Mr.

French, two spans of horses and two wagons, didn't

you? A. Possibly, yes.

Q. And when you made a settlement with him

you offered him two bits ia day for the whole outfit,

didn't you? A. I did not.

Q. Didn't Mr. French tell you on that occasion

that he could thrash you if you were not on your

land for insulting him in such a manner as that and

isn't that the cause of your hostility towards him?

A. No, sir.

Q. Whom have you ever heard state that Sam
French's reputation was not good?
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A. The constable in Montague; I don't recollect

his name.

Q. What did he say about him ? Did he say any-

thing about his reputation for truth, honesty and in-

tegrity? A. Well, yes,

Q. What did he say?

A. He said that those people had the row there at

the circus and he said he would not believe them

under oath.

Q. Referring to whom?
A. Referring to Sam French, I think, in that

row.

Q. That is the constable that has been instru-

mental in arresting the Frenchs a number of times?

A. No ; I think that is another one.

Q. Who else did you hear?

A. It is my own idea about it, not what other

people said.

Mr. BLACK.—Then I move that the answer of the

witness to the whole question be stricken out, as it

is not shown he is competent to testify to the general

reputation of the French family, he has given his

own private opinion.

Mr. SCHLESINGER,—I resist and deny that

motion, that will go to the weight of the testimony.

The COURT.—The motion will have to be

granted.

Mr. SCHLESINGER.—Then I will re-examine

him, with your Honor's permission.

Q. Mr. Williams, have you ever heard anybody

outside of the constable discuss the general reputa-

tion of these men, the French family ?
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A. I have.

Q. Now without your being compelled to

mention names for no one can readily mention

names, how many would you say that you have dis-

cussed it with? A. About everybody.

Q. In other words, the reputation of these people

are very generally known throughout the country ?

A. Yes, sir.

Mr. SCHLESINGER.—We submit the testimony

should be allowed to stand.

The COURT.—It will stand on that,

Mr. BLACK.—Q. Then will you be kind enough

to name any other persons you have discussed this

matter with as to their truth, honesty and integrity ?

A. Well, I have discussed this matter with Mr.

Luttrell, the District Attorney of Siskiyou County.

Q. Another politician of the county?

A. Mr. Luttrell is on the opposite party to mine.

Q. Who else talked about these people?

A. Mr. Walcutt, the postmaster at Mayten. Mr.

Wadsworth, the president of the Siskiyou County

Bank.

Q. Which one was he talking about ?

A. The whole family, he had them employed on

his ranch.

Q. Did he mention them by name ?

A. Well, he had the whole family there, they

went from my ranch to his. I have an alfalfa ranch

and he has a wild grass ranch and after I got through

harvesting my alfalfa they went to the Wadsworth
ranch.
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Q. Did you send to Yolo County for the French

family to come and work for you?

A. No, sir. They came by my place and I needed

help, and I hired them.

Q. Did you not send to Yolo County to have them

come up the second year ? A.I think I did.

Q. Did you send to Modoc County for them*?

A. I never sent to Modoc County.

Mr. SCHLESINGER.—Q. You have been

asked, Mr. Williams, about some personal quarrel

between you and Mr. French

—

The COURT.—You need not answer that.

Mr. SCHLESINGER.—Will your Honor not per-

mit me to finish that question"?

The COURT.—No; call your next witness.

Mr. SCHLESINGER.—Exception.

[Testimony of M. V. Purdy, for the Defendants.]

M. V. PURDY, called as witness for the defend-

ants, being duly sworn, testified

:

Mr. SCHLESINGER,—Q. Mr. Purdy, where do

you reside, please? A. Montague.

Q. How long have you lived in Siskiyou County?

A. About 20 years off and on.

Q. Do you occupy any official position in that

county Mr. Purdy?

A. Town Marshal.

Q. You are a property owner and a man of

family, are you? A. Yes.

Q. You occasionally like the balance of good citi-

zens get into politics once in a while ?
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A. Yes, sir.

Q. Do you know the male members of the French

family? A. Yes.

Q. How long have you known them, Mr. Purdy ?

A. About ten years.

Q. Officially and privately?

A. About ten years.

Q. Do you know, Mr. Purdy, the general reputa-

tion of the combined male members of the French

family in that community for truth, honesty, and in-

tegrity ? A. Yes, sir.

Q. Is that general reputation good or is it bad?

A. Bad.

Q. And knowing it as you do would you believe

them under oath ?

A. No, sir; I would not.

Q. In the month of February, 1908, Mr. Purdy,

in the town of Montague, county of Siskiyou, this

State, did you have a talk with French Senior con-

cerning Dr. Dwinnell? A. Yes, sir.

Q. Did you have any such conversation with Mr.

F. M. French, at the time and place I have indicated ?

A. Yes.

Q. What was said in that conversation?

A. Why him and I was standing out there talk-

ing and all at once he says "I would like to punch

that old son-of-a-bitch in the face," and I says,

"Who," and he says, "Dr. Dwinnell," and then I

told him, "You better not do it because if you do he

is liable to kill you."

Q. What else was said?
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A. He says, "I would be willing* to serve the rest

of my days in the penitentiary if I could put that old

son-of-a-bitch in there."

Q. Have you any interest of any kind or charac-

ter in this controversy ?

A. No; I have not.

Cross-examination.

Mr. BLACK.—Q. Do you owe Dr. Dwinnell any

political favors'? A. I do not.

Q. Did he ever assist you in getting a nomination

or appointment? A. No, sir.

Q. Not at any time ? A. No, sir.

Q. How long have you been Town Marshal?

A. About four months.

Q. What did you do before that?

A. I have a store there.

Q. Did French owe you any money?

A. No, sir.

Q. They pay their bills?

A. Well, they always paid me.

Q. Isn't it a fact that what 3^ou are testifying

about is the fact that the Frenchs are willing to

fight if anybody pitches on them and imposes on

them?

A. No, they are always picking up rows them-

selves.

Q. It is recognized throughout the country that

they fight if necessary?

A. It is recognized throughout the country that

they are always picking up rows.



The United States of America. Ill

(Testimony of M. V. Piirdy.)

Q. Who did you ever hear speak of the reputa-

tion of any one of them?

A. Most everybody in Siskiyou County.

Q. That is a very general statement. Will you

take, for instance, Benjamin Franklin French, whom
did you ever hear say anything about him?

A. Well, I have heard lots of people. I don't

know any particular one.

Q. Name somebody. You have come here to

blast the reputation of a whole family. Now, I want

you to come down and testify under oath as to the

individuals that you have heard discussing the repu-

tation of the Frenchs for truth, honesty and integ-

rity?

A. You can hear lots of them. I never noticed

any—I did not pay any attention to any in particu-

lar, who they were.

Q. Can you name a single individual?

A. The crowds, you can hear them talking about

them.

Q. Can you mention a single individual ?

A. Well, I never paid any attention to who they

were.

Q. Then under oath you say you cannot name a

single individual in Siskiyou County that you heard

discuss Benjamin Franklin French's reputation for

truth, honesty and integrity?

A. Yes, I can.

Q. Will you name him?

A. Well, sir, there is Mr. Hudson.

Q. Who is Mr. Hudson?
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A. H. H. Hudson, a merchant.

Q. What did he say about Benjamin Franklin

French?

A. He said he was no good.

Q. When?
A. I don't remember what time.

Q. Can you fix it within a year ?

A. Yes, in two or three years.

Q. Where? A. Montague.

Q. What year was it?

A. I don't remember the year.

Q. What month was it?

A. I don't remember that.

Q. What was the occasion for it?

A. Just talking about him.

Q. Now Sam French, did you ever hear about

Sam French, anything said about him?

A. Yes, I heard them saying just the same thing

as all the rest of them.

Q. Who?
A. I don't know the names of them.

Q. How many of them?

A. Some, I guess I can name them.

Q. Hudson is the only one you can name ?

A. No, sir.

Q. I have not heard any other name.

A. Well, there is Tom Ritchie, John Gagnon.

Q. Gagnon, one of the defendants now dead?

A. There are numbers of them, of course I can't

remember their names now.
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Q. Did you ever hear any single individual in

your life state that any of the French family was dis-

honest? A. Yes, I have.

Q. Who?
A. Well, there is quite a number of them, Mr.

Simon.

Q. Of whom was he talking?

A. I don't know just who they were now; I don't

remember.

Q. Are you able now to mention any person in

Siskiyou County or any other county that has said

that the French boys are dishonest men?

A. Yes, sir.

Q. Will you name that person?

A. Not just the ones, but I heard them say they

would not believe them under oath.

Q. You have answered under your oath that the

general reputation of these men in that community

for truth, honesty and integrity, was bad?

A. Yes, sir.

Q. Now, do you wish this jury to understand that

under your oath cannot name a single person ?

A. Yes, I can name them.

Q. Who is the person?

A. Well, sir, Judge Chambers is one.

Q. When was that?

A. I don't remember what time it was,

Q. What did he say?

A. I heard him say he would not believe them

under oath.

Q. Did he say any of them was dishonest ?
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A. I never heard him say any of them was dis-

honest, so far as the word " dishonest" was con-

cerned.

Q. Is there any other person that you can dig up

from the recesses of your memory? A. Yes.

Q. Who? A. George Wooster.

Q. Who is he? A. Hotelman.

Q. What did he say?

A. He said he would not believe them under oath,

Q. When was that?

A. It was along in this year sometime.

Q. What was the occasion for your talking about

French?

A. I heard him talking about them.

Q. What was the occasion of it?

A. I don't know what they were doing.

Q. Where was it? A. I just overheard it.

Q. In any hotel or on the street ?

A. On the sidewalk.

Q. What was the occasion for the conversation ?

A. I don't know.

Q. Did you participate in the conversation ?

A. No, I did not.

Q. Have you discussed this case with Dr. Dwin-

nell or any of the defendants ?

A. No, sir, I have not.

Q. How did you come to be a witness down here ?

A. I don't know, it just happened they wanted

me to come.

Q. Did you tell anybody that you could testify

that the reputation of the Frenchs was not good?
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A. No, I didn't.

Q. You did not. You were subpoenaed without

having mentioned to a soul that you knew their repu-

tation was bad. Is that true ?

A. I suppose I was subpoenaed—I suppose he

had me come down here and testify.

Q. Didn't you have some conversation with some

person as to your being a witness down here*?

A. Only with Mr. Simon.

Q. Who is Mr. Simon?

A. He is the cashier of the bank, he is a banker

there.

Q. What did he say to you?

A. When I was talking about it I was telling him

what French told me.

Q. Do you know how Mr. Simon transmitted your

statement, did he talk to anybody about that?

A. I don't know.

Q. What I want to know, Mr. Purdy, how you

came to be a witness ?

A. Well, I don't know that.

Q. You don't know? A. No.

Q. Who is paying your expenses down here?

A. Dr. Dwinnell.

Q. How do you know that?

A. Because he gave it to me.

Q. Then you did talk to him?

A. I didn't talk to him.

Q. Whom did you talk to?

A. Mr. Simon was the only one I talked to.

Q. How did you get the money?
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A. Dwinnell gave it to me.

Q. What did he say when he gave it to you*?

A. "I want you to go down as a witness," and

"I will pay your expenses."

Q. Then you did have a conversation with some

one in regard to coming down here as a witness.

A. That is all.

Q. Didn't you say you did not talk to a soul

before you came down here ?

A. That is not talking to him about being a wit-

ness here.

Mr. BLACK.—That is all.

[Testimony of Arthur Simon, for the Defendants.]

ARTHUR SIMON, called as a witness for the

defendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. I will not ask you as

to your politics, but get right down to the facts if

possible. You reside in Siskiyou County ?

A. Yes.

Q. How long have you lived there ?

A. All of my life.

Q. What is your business, Mr. Simon?

A. At present I am cashier of the Bank at Mon-

tague.

Q. By the way Mr. Simon, how large a place is

Montague, what is the population about?

A. About 500.

Q. Do you know Mr. Simon, the family known as

the French family? A. Yes, sir.
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Q. How long, please, have you known the male

members of that family?

A. About three years.

Q. Do you know the general reputation of P. M.

French, and his sons in that community for truth,

honesty and integrity?

A. I think I do.

Q. Is that general reputation, Mr. Simon, good

or is it bad? A. Well, it is bad.

Q. Have you any interest, Mr. Simon, of any kind

or character in this controversy? A. No, sir.

Q. You have known Dr. Dwinnell a great many
years, have you not? A. Yes, sir.

Q. How long have you known him, please?

A. Well, I could not say; 16 or 17 years, about

that.

Q. During that time and up to the present time

the Doctor has been a practicing physician in North-

ern California, has he not? A. Yes, sir.

Q. Mr. Simon, do you know the general reputa-

tion of Dr. Dwinnell, in that community where you

have lived for a long while for the qualities of truth,

of honesty and of integrity? A. I think I do.

Q. Is that general reputation good or bad?

A. Good.

Cross-examination.

Mr. BLACK.—Q. Have you ever heard any per-

son say that Dr. Dwinnell was a timberman who was

implicated in buying or hiring people to take up

land in order to get them to relinquish to him?

A. I don't know that I ever heard of it.
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Q. Did you ever hear of Dr. Dwinnell, being

called before the United States Land Office in con-

junction with E. A. Sullivan, who was the postmis-

tress up there, Samuel Leavitt, John D. Gagnon,

George Gagnon, G. W. Dwinnell and McCord, where-

in it was charged that the applications of all those

people were irregular and fraudulent"?

A. I could not say that I have.

Q. Have you never heard of that"?

Mr. SCHLESINGER.—One moment. We object

to that, and we ask that the truth of that fact be

shown.

The COURT.—No, let counsel proceed.

Mr. BLACK.—Have you ever heard of that?

A. I can't say that I have.

Q. Have you ever heard that there was an inves-

tigation in the Land Office in regard to what was

known as the Soda Creek selections in which Dr.

Dwinnell was implicated?

A. I think I have.

Q. Now, Dr. Dwinnell is a customer of your bank ?

A. Yes.

Q. He does a large business with you?

A. Yes.

Q. Particularly friendly all the time?

A. No reason to be otherwise.

Q. Who told you to come down here as a witness?

A. Well, I presume the defendants sent for me.

Q. When did he tell you?

A. He didn't tell me. I was served with a sub-

poena.
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Q. Did you have any conversation with him as to

coming down here? A. No, sir.

[Testimony of Charles J. Lutrell, for the Defend-

ants.]

CHARLES J. LUTTRELL, called as a witness for

the defendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. There has been some

talk, Mr. Lutrell, about politics, here. You are a

democrat, are you not ?

A. That is my politics.

Q. Mr. Lutrell, what official position do you

occupy in Siskiyou County?

A. I am District Attorney.

Q. You live at Yreka, do you not?

A. I do.

Q. How long, Mr. Lutrell, have you been a resi-

dent of Siskiyou county?

A. I have been a resident there all my life. I

was away two years at school.

Q. How long have you been the prosecutor of men
charged with crime ?

A. I have been prosecutor up there since Janu-

ary 1903, it would be 7 years this coming January.

Q. Do you know Mr. Lutrell, a man named F. M.

French? A. I do.

Q. Do you know his sons ? A. I do.

Q. How long, please, have you known the male

members of this French family?

A. Something like five or six years.
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Q. Mr. Lutrell, are you able to tell these twelve

gentlemen, whether you know the general reputation

of the male members of the French family for truth,

honesty and integrity 1 A. lam.

Q. Are those general reputations good or are they

bad'? A. They are bad.

Q. Now, Mr. Lutrell, a final question, knowing

that reputation as you do, would you believe them

under oath?

A. I would not if they had any interest in the out-

come of the case.

Q. You would not generally?

A. I would not generally.

Q. Do you know Dr. Dwinnell? A. I do.

Q. You are not his banker, are you?

A. I am not.

Q. You are not his attorney, are you?

A. I am not.

Q. How long have you known Dr. Dwinnell?

A. I have known Dr. Dwinnell, something like

eight years, I think, possibly a little longer.

Q. Having known Dr. Dwinnell for more than 8

years, do you know what his general reputation in

that community for truth, honesty and integrity is?

A. I do.

Q. Is that general reputation good or is it bad?

A. It is good.

Q. Have you any earthly interest in this contro-

versy, Mr. Lutrell? A. Absolutely none.
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Cross-examination.

Mr. BLACK.—Q. Mr. Lutrell, Mr. French Sen-

ior electioneered against you, did he not, the last

campaign? A. I don't know.

Q. Did you ever hear the name of Dr. Dwinnell

connected with irregularities in obtaining land in the

Soda Creek? A. In Soda Creek?

Q. Yes? A. I never did.

Q. Did you ever hear of his being connected with

Elizabeth A. Sullivan, Maria S. Bossonnette, Samuel

Leavitt, John D. Gagnon, George Gagnon, Mrs.

Georgia Grimms, Jasper N. Terwilliger, and Jean-

ette A. Terwilliger, in irregularities in taking up

timber land? A. I never did.

Q. You never heard it mentioned in that county ?

A. I never have.

Q. Did you ever hear that there was an investiga-

tion in the Land Office over that matter ?

A. I have heard of this case, of course, but I did

not know what the particular names of the individ-

uals were, who were connected with the case, whether

it was those names you just read or not.

Q. Did you hear Dr. Dwinnell 's name so con-

nected with any transaction?

A. I have heard that Dr. Dwinnell was connected

with this case that is on trial here.

Q. Have you ever heard that Dr. Dwinnell was

a gambler?

Mr. SCHLESINGER.—One moment. What do

you mean, playing whist?
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Mr. BLACK.—Gambling for money in John D.

Gagnon's saloon'?

A. I have heard that he played cards sometimes.

Q. Is it not known generally in the county that

he is a regular gambler for money ?

A. I think not.

Q. You have heard that he gambled for money?

A. I have heard he has played cards. I don't

know just what interpretation you put on the word

" gamble."

Q. Did you ever see him play cards in Gagnon's

saloon for money? A. I never did.

[Testimony of John F. Fairchild, for the Defend-

ants.]

JOHN F. FAIRCHILD, called as a witness for

the defendants, being duly sworn, testified:

Mr. SCHLESINGER —Q. Where do you live,

Mr. Fairchild?

A. Yreka, Siskiyou County.

Q. You have lived in Siskiyou County how many

years?

A. About all my life, about 38' years.

Q. You were born there? A. Yes, sir.

Q. You are not politically or otherwise connected

with Dr. Dwinnell, or any of these defendants?

A. No, sir.

Q. I believe you, too, are a Democrat?

A. Yes, sir.

Q. Do you occupy any official position, Mr. Fair-

child, in the county of Siskiyou?

A. Yes, I am the assessor of Siskiyou County.
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Q. How long have you been assessor of that

county ?

A. Well, for the last three years.

Q. Your position frequently takes you over all

parts of the county % A. Yes, sir.

Q. Perhaps you meet nearly every ranch owner

or property owner near there in the course of your

official business'? A. Yes, sir.

Q. Do you know Mr. Fairchild, a man named F.

M. French and the male members of that family ?

A. Yes, sir.

Q. Will you tell these twelve men, please, Mr.

Fairchild, how long you have known them'?

A. I have known them somewhere, I think, about

three years.

Q. Do you know their general reputation, Mr.

Fairchild, in that community for truth and integ-

rity*? A. Yes, sir.

• Q. Is that general reputation good or is it bad*?

A. Bad.

Q. Knowing it as you do would you believe them

under their oaths'? A. I don't think I would.

Q. Have you any interest in this controversy of

any kind or character %

A. Nothing whatever.

Q. While you are here, Mr. Fairchild, I will ask

you whether or not you know Dr. Dwinnell?

A. Yes, sir.

Q. Do you know any of the other defendants?

A. Yes, I know them all, I guess, Mr. Deter, and

Mr. Gilpin.
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Q. The gentleman with the glasses here'?

A. Yes.

Q. And Gilpin, you also know him ?

A. Yes.

Q. Do you know their reputations in that small

community for the qualities of truth, honesty and

integrity ?

A. I don't know as I have heard it discussed, but

it is always considered good so far as I know.

Q. You have never heard a word in your life

against Dr. Dwinnell, have you, or the other two

defendants as to honesty and integrity ?

A. I could not say that I ever did, no.

Q. You consider they have good reputations'?

A. Yes, sir.

Cross-examination.

Mr. BLACK.—Q. Whom did you ever hear dis-

cuss the reputation of Samuel French?

A. That is the elder member of the family?

Q. No, one of the boys.

A. Why, I don't know as I have ever heard them

discussed separately, but they are usually discussed

or classed as the whole Frenches, or the French boys

or gang, the Frenches are usually spoken of that way.

Mr. SCHLESINGER.—Q. As a gang of what?

A. The French gang or Frenches; they are us-

ually termed that, usually as a whole, the Frenches

or French gang or French boys.

Mr. BLACK.—Q. You have talked to some per-

son about it, have you, about their reputation for

truth, honesty and integrity?
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A. I have heard it spoken of.

Q. Whom have you heard talking about it ?

A. Well, I have heard Charlie Lutrell.

Q. The last witness on the stand here ?

A. He is a witness here.

Q. He is the District Attorney?

A. Yes. I have heard him speak of it.

Q. In the same courthouse with you all the time ?

A. What?

Q. Occupying the same courthouse with you all

the time ? A. Yes.

Q. What did he say about them?

The COURT.—It is hardly necessary to go into

that.

Mr. BLACK.—Q. Who else have you heard?

A. I have heard John Dowling and I have heard

a man by the name of Williams—Solon Williams.

Q. He is a witness here too ? A. Yes.

Q. What was the occasion of your talking with

Williams?

A. I think it was pertaining to some trouble he

had with them, my recollection is, I don't remember.

Q. Is it not a fact that the reputation you have

testified to is that for quarrelsomeness?

A. For what ?

Q. Quarrelsomeness ?

A. Well, that feature is very prominent among

them.

Q. Isn't that the characteristic that you generally

heard discussed when you are talking about the

Frenches, that they are willing to fight?
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A. It is generally all around about the men the

way I have spoken of.

Q. In regard to fighting ?

A. In every particular.

Q. Whom have you heard say that %

A. I have heard Williams say that, I have heard

Dowling say that.

Q. You have already mentioned those. Who
else ? A. Stevens.

Q. Who is he?

A. He is a farmer out near Montague.

Q. Who else?

A. I don't know as I can recall the names of any

other particular individuals right this moment.

Q. You base your opinions upon the statements

of three or four people in the county?

A. No, I would think there would be more than

that.

Q. Did you ever hear Dr. Dwinnell's reputation

for truth, honesty and integrity questioned in re-

gard to land matters?

Mr. SCHLESINGER.—One moment. I object

to that as not being proper cross-examination. It is

his general reputation for all matters and not for

land matters.

The COURT.—He can ask him about that. He
can ask that specific question.

Mr. SCHLESINGER,—Exception.
The COURT.—In other words, the witness may

be asked whether he ever heard anything that re-

flects upon his character for integrity or honesty.



The United States of America. 193

(Testimony of John F. Fairchild.)

He can ask that question, if he wishes. That is ulti-

mately a question for the jury to determine

whether—
A. You mean before this came up %

Mr. SCHLESINGER.—Just a moment. The

Court is talking.

Mr. BLACK.—Q. At any time up to the present

moment ?

Mr. SCHLESINGER,—We take an exception.

A. His reputation has always been very good.

Mr. BLACK.—Q. I did not ask you that. I

asked you if you ever heard it questioned in regard

to land matters'?

A. I have since this case came up, yes.

Q. Did you ever hear of his being implicated in

what was called the Soda Creek land steal 1

A. No, I never did.

Mr. SCHLESINGER.—We object to that as be-

ing insulting and not proper cross-examination.

The COURT.—The question is not insulting and it

is proper cross-examination.

Mr. SCHLESINGER.—We take an exception.

The COURT.—The witness said he never heard

about it.

Mr. BLACK.—Q. Did you hear that an exam-

ination was afoot for a number of years in regard to

several applications that Dr. Dwinnell was connected

with, as to the irregularity of the applications'?

Mr. SCHLESINGER.—One moment. We ob-

ject to that as not being proper cross-examination.

The COURT.—The objection will be overruled.
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Mr. SCHLESINGER,—Exception.

The COURT.—I have no control over an examina-

tion of this kind as long as it is kept within legiti-

mate bounds.

Mr. SCHLESINGER,—Your Honor can see how
unfair it is.

The COURT.—It is not unfair. Here is a wit-

ness
;
you place a witness upon the stand and he tes-

tifies as to the general reputation of a man in the

community, that it is good for integrity or that is

the general estimate in which he is held. Now, the

District Attorney refers to specific instances /and

asks the witness whether he had ever heard of these

specific instances.

Mr. SCHLESINGER.—That is just it.

The COURT.—That he has a right to do, If the

witness says no that is the end of it. The mere fact

that he asks the question is not proof that any such

incident ever occurred. But I have to assume that

the question is put in good faith.

Mr. SCHLESINGER.—That is the point. Have

they any proof of a land steal ?

The COURT.—The witness may have heard of

such an incident as that and yet weighing it in con-

nection with other matters he may reach the honest

conclusion that his reputation is good.

Mr. SCHLESINGER,—Exception.
The COURT.—I presume there are very few men

but what you can hear something about them or

against them at some time.

Mr. BLACK.—Q. Will you answer the question?
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The Soda Creek Land Filing, did you ever hear of

his being implicated in an examination in the Land

Office ? That is this particular case ?

Q. No.

A. I don't believe I ever did; I don't remember

it.

Q. How long have you lived in that country ?

A. I was raised there.

Q. How long have you known the defendant Gil-

pin?

A. Why, I never did have much acquaintance

with him, I think 3 or 4 years.

Q. What was his business when you met him?

A. Originally in the saloon business.

Q. Did you ever hear of his having drunken men
in the saloon there and making them gamble ?

A. No, sir; I never did.

Q. What do you know about Deter? Did you

ever hear his reputation discussed at all ?

A. Well, I have known Deter all my life, I was

raised with him.

Q. A personal friend?

A. Well, not particularly, we have always been

good friends.

Q. Did you ever hear of his helping Dr. Dwin-

nell out in taking up land filings ?

Mr. SCHLESINGER.—We object to that.

The COUET.—The objection is overruled.

Mr. SCHLESINGEB.—Exception.
A. I heard that he was implicated with him, but

I did not hear the details.
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Redirect Examination.

Mr. SOHLESINGER.—Q. Did you ever in your
life hear of Dr. Dwinnell stealing a single acre of

land from this Government ? A. No, sir.

[Testimony of E. J. Loosely, for the Defendants.]

E. J. LOOSELY, called as a witness on behalf of

the defendants, being duly sworn, testified

:

Mr. SCHLESINGER.—Q. Mr. Loosely, where

do you live ? A. Beswick.

Q. How long have you lived in Siskiyou County?

A. About 4 years.

Q. What is your occupation there?

A. I am a farmer.

Q. Have you any interest in this controversy at

all? A. No, sir.

Q. Do you know a man named F. M. French?

A. Yes, sir.

Q. How long have you known him ?

A. About three years.

Q. In February, 1908, in the county of Siskiyou,

in the town of Montague, in that county, did you have

any conversation with F. M. French, concerning Dr.

Dwinnell? A. Yes, sir.

Q. In front of John Gagnon's saloon, in Mon-

tague, on the bench in front of John Gagnon's saloon

in the month of February, 1908, did F. M. French

say to you, as Dr. Dwinnell was passing by, " There

goes the son-of-a-bitch. I will put him in the peni-

tentiary even though I have to go there the balance

of my life"? A. He did.
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Cross-examination.

Mr. BLACK.—Q. What is your business ?

A. I am a farmer.

Q. You are particularly friendly with Dr. Dwin-

nell?

A. Yes, I am a friend of Dr. Dwinnell.

Q. Are you related to him'? A. No, sir.

Q. Have you any animus against the Frenches?

A. No, sir.

Q. Ever had any trouble with them ?

A. Never had one word with the Frenches.

[Testimony of H. H. Hudson, for the Defendants.]

H. H. HUDSON, called as a witness on behalf of

the defendants, being duly sworn, testified:

Mr. SCHLESINGEK.—Q. Mr. Hudson, where

do you live? A. Montague.

Q. How long have you lived in Siskiyou County?

A. About twenty years.

Q. What is your business? A, Merchant.

Q. A general merchandise dealer?

A. Yes, sir.

Q. Do you know a man named F. M. French?

A. I do.

Q. How long have you known him?

A. Probably twelve or fifteen years.

Q. In your store at Montague, Mr. Hudson, in

1907, did you have a conversation with F. M. French,

in which he used this language, or the equivalent

thereof:
uIam going down to my house to get a gun

to kill Dr. Dwinnell"?
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A. We had a conversation but the language is a

little different from what is quoted there.

Q. Is that the substance of the language %

A. It is the substance of it.

Q. Will you repeat in your own way what he said

to you at that time ?

A. Well, he says, "I have a notion to go and get

my gun and kill John Gagnon and Dr. Dwinnell."

He says, "I will be damned if I don't believe I will

go and do it." He always put the " believe" in, that

he would do it.

Q. Did F. M. French ever try to borrow any

money from you to prove up land?

Mr. BLACK.—I object to that as incompetent,

irrelevant and immaterial.

Mr. SCHLESINGER.—I will bring it down. It

was put to Mr. French, and he denied ever having

tried to borrow money from anybody, including Mr.

Hudson.

Mr. BLACK.—That is too general a question un-

less it is confined to the particular land here.

Mr. SCHLESINGER.—I said at any time.

The COURT.—You can take it at about the time

these entries were made.

Mr. SCHLESINGER.—About, November, be-

tween October and November, 1906, the latter part

of that year, the fall of that year, did F. M. French

apply to you to borrow money for himself and his

sons to prove up on public lands %

A. He did not ask me directly. I had a partner



The United States of America. 199

(Testimony of H. H. Hudson.)

at that time in the mercantile business, and he came

in and asked us jointly for it.

Q. He asked you both?

A. He asked us both for something like $700.

He said he had some timber land that he wanted to

prove up on.

Q. Did you give him the money?

A. No, sir.

Q. Now, I will ask you this question, and wait

until counsel has a chance to object. About two

years ago, in your store at Montague, Siskiyou

County, California, did French say anything to you

concerning Dr. Dwinnell and the penitentiary ; if so,

what did he say ?

Mr. BLACK.—I object to that as incompetent,

irrelevant and immaterial.

Mr. SCHLESINGER.—It is to show a threat, the

animus of French.

The COURT.—Was the witness questioned about

that?

Mr. SCHLESINGER.—He was not.

The COURT.—I will sustain the objection.

Mr. SCHLESINGER.—We will take an excep-

tion.

Cross-examination.

Mr. BLACK.—Q. You dealt with French for a

number of years? A. Yes, sir.

Q. He paid his bills?

A. There is a balance now.

Q. There is a little dispute as to a few dollars he

claims you owe him, and you claim he owes you ?
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A. I owe him nothing.

Q. He says you do, doesn't he*?

A. No, sir ; I asked him for his bill a while back,

and he never brought it in.. If I owe him anything,

I don't know anything about it.

Q. You are friendly with Dr. Dwinnell ?

A. Yes, sir.

Q. How long have you known him'?

A. I have known him probably about twelve or

fifteen years, ever since he has been there. I don't

recall the number of years.

Q. Has he done you any favors'?

A. Dr. Dwinnell done me an}^ favors'?

Q. Yes.

A. He has been my family physician ever since.

Q. Who told you to come down here as a witness ?

A. Why, the gentleman who served a subpoena

on me. I don't know who he was.

Q. Do you know who gave him your name?

A. I do not.

Q. Were you paid for coming down here?

A. I expect to be paid for coming.

Q. Whom do you expect to pay you?

A. I expect the Government will pay me.

Q. What did you come down here for, do you

know ?

A. I came down here on that subpoena that I had.

Q. Is that to be a witness for Rex F. Deter?

A. Now, then I never read the subpoena over par-

ticularly who it was for.

Q. Have you got the subpoena copy %
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A. I think I have.

Mr. SCHLESINGEK.—He is here.

Mr. BLACK.—There is this point about it. An
affidavit is made on behalf of a certain defendant to

bring witnesses on the ground that he cannot pay.

If the witness comes here, and is not used by him,

and is used for another person, the Government has

been imposed on.

The WITNESS.—It says, "For the defendant

George W. Dwinnell. '

'

Mr. BLACK.—That is all.

Mr. SCHLESINGEK.—So as to get the record

straight, if your Honor please, I desire to have the

record show that the questions put to the witness on

the stand as to whether French had not threatened

to send Dr. Dwinnell to the penitentiary and that in

response to the examination that your Honor would

not permit, appears on page 31 of the transcript.

Mr. BLACK.—I have no objection, if you want to

ask him that direct question now, to do that.

Mr. SCHLESINGEK.—If you have no objection,

I will ask him.

Redirect Examination.

Mr. SCHLESINGER,—Q. Did you have any

talk about two years ago with F; M. French, in which

he said that he would send Dr. Dwinnell to the peni-

tentiary, or equivalent words?

A. Yes, sir, he made that remark.

Q. In your store ? A. Yes, sir.
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Recross-examination.

Mr. BLACK.—Q. In connection with that did he

say that Dr. Dwinnell had deliberately cheated his

boys out of their riling rights, and has lost to them

about $7,500 by reason of that fact %

A. He said Dr. Dwinnell had cheated him out of

some money. I don't know how much.

Q. Did he tell you in that same conversation that

Dr. Dwinnell had deliberately deceived his boys into

taking a filing that they were to surrender to Dr.

Dwinnell for $200 apiece, and that if it had not been

for that, each one of those boys could have made

from $1,500 to $1,600 out of the land'?

A. No, sir; he did not say that.

Mr. SCHLESJNGER.—Q. Mr. French's wife

worked for your wife, did she not?

A. Yes, sir.

[Testimony of John J. Perkins, for the Defendants,]

JOHN J. PERKINS, called as a witness for the

defendants, being duly sworn, testified

:

Mr. SCHLESINGER.—Q. Where do you live,

Mr. Perkins?

A. About fifteen miles from Yreka.

What is your business %

Mining and ranching.

How long have you lived in Siskiyou County?

About 25 years.

Do you know F. M. French %

Yes, sir.

About a year and a half ago, in Montague, you

and Mr. French alone being present, did you have
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any talk with him concerning what he would do to

Dr. Dwinnell? A. Yes, sir.

Q. What did French state in that conversation?

A. He said he would land the old son-of-a-bitch

in the penitentiary if he had to go there himself.

Cross-examination.

Mr. BLACK.—Q. What else did he say in that

same conversation?

A. He said that he caused him to lose about

$10,000.

Q. In that way? A. I don't know.

Q. Did he say that it was because Dr. Dwinnell

had deceived him and his boys in regard to taking

up land, and thereby lost their rights to take up any

further land ?

A. He did not tell me.

Q. Did you have a personal encounter with Mr.

French ?

A. It was not personal. He just came in and

made those remarks.

Q. Did you have a fight with him at any time?

A. Yes, sir.

Q. You have a personal animus against French?

A. I did not at that time ; no.

Q. You struck him, and then he struck you ?

A. No, sir.

The COURT.—Let us not go into that.
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L. J. ROHRER, called as a witness for the de-

fendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. Where do you live?

A. Siskiyou County.

Q. How long have you lived there ?

A. Close onto forty years.

Q. What is your business there, Mr. Rohrer ?

A. Parmer and stock-raiser.

Q. Do you know a man by the name of F. M.
French? A. I do.

Q. Did you last week, in front of the Federal

Building, have any conversation with F. M. French,

as to what he, not the Government, but he would do

to Dr. Dwinnell ? A. I did.

Q. What did he say in that conversation?

A. He said he would land Dr. Dwinnell behind

the bars.

Q. How long have you known the various male

members of the French family ?

A. I have known some of them for about six

years.

Q. Do you know their general reputation in that

community for the qualities of truth and integrity?

A. I do.

Q. Is that general reputation good or is it bad %

A. Bad.

Q. Would you believe him under oath ?

A. Not where any of them were concerned.

Q. Have you any earthly interest in this contro-

versy? A. None whatever.
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Cross-examination.

Mr. BLACK.—Q. Are you paid to come down

here ? A. I had a subpoena served on me.

Q. Are you paid to come down here ?

A. No, sir.

Q. Do you expect to be paid?

A. I suppose so.

Q. By whom? A. By the Government.

Q. You are not here as a Government witness,

are you? A. No, sir.

Q. You have not received any money so far, have

you? A. No, sir.

Q. Whom have you heard talk about Sam French

being untruthful?

A. A man by the name of Jonny Moore.

Q. When was that?

A. On general occasions in the last four or five

years.

Q. Was he the only one?

A. No, sir ; I have heard others.

Q. I said Sam French?

A. I understand you.

Q. Whom have you heard talk about Ben

French? A. The same party and others.

Q. What was the occasion for it?

A. I don't remember what the occasion was.

Q. Where was it? A. At my place.

Q. What brought up the conversation?

A. I could not say what brought the conversation

up.
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Q. Did you ever have any trouble with the

Frenches? A. No, sir.

Q. Whom did you tell that you would be a wit-

ness, and could come down here ?

A. I did not tell anyone.

Q. Do jxm know how they got your name ?

A. Yes, sir.

Q. Who gave the name ?

A. Dr. Dwinnell, I suppose.

Q. Had you talked to Dr. Dwinnell about coming

down here as a witness? A. No, sir.

Q. Do you owe Dr. Dwinnell any favors'?

A. No, sir.

Q. Is he your family physician?

A. No, sir.

Q. Has he ever done you a favor at all ?

A. No, sir.

Q. And do you know in what way he got your

name %

A. He had me make an affidavit about a year ago,

or such a matter.

Q. What for? A. About this case.

Mr. SCHLESINGER.—If you wish it, Mr. Black,

here it is. They are all together.

Mr. BLACK.—Q. What was that about ? I want

to have that conversation.

A. What conversation?

The COURT.—It seems to me you are going a

long way off.

Mr. BLACK.—That is all.
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JOHN S. MUSGRAVE, called as a witness for

the defendants, being duly sworn, testified

:

Mr. SCHLESINGER.—Q. Mr. Musgrave, where

do you live ? A. Montague.

Q. Do you know P. M. French?

A. Yes, sir.

Q. How long have you known him ?

A. About three years.

Q. Do you know his general reputation in that

community for truth, honesty and integrity?

A. Yes, sir.

Q. Is that general reputation good or is it bad?

A. Bad.

Q. Have you any interest in this controversy?

A. No, sir.

Q. You will probably be asked this question, and

I may as well ask it now. You occasionally put up

the prescriptions for Dr. Dwinnell?

A. They are put up in the store.

Q. That would not affect your testimony?

A. No, sir.

Cross-examination.

Mr. BLACK.—Q. What is your business?

A. Clerk.

Q. Where ? A. In a drug-store.

Q. Whose drug-store? A. Chamber's.

Q. He was the justice of the peace and notary

public, and the editor that was on the stand ?

A. Yes, sir.
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Q. Dr. Dwinnell sends prescriptions to your

place to be filled"? A. Yes, sir.

Mr. SCHLESINGEE.—Q. And you fill them

properly? A. Yes, sir.

[Testimony of J. B. Dowling, for the Defendants.]

J. B. DOWLING, called as a witness for the de-

fendants, being duly sworn, testified:

Mr. SCHLESINGEE.—Q. Where do you live,

Mr. Dowling? A. I reside in Yreka.

Q. And how long have you lived in Siskiyou

County? A. All my life.

Q. What official position do you hold there ?

A. I am employed in a store.

Q. Are you a member of any board ; are you not

an official there too?

A. I am a member of the city council.

Q. Do you know F. M. French?

A. Yes, sir ; I do.

Q. Do you know whether or not in the fall of

1906, he sought to borrow any money to prove up on

timber lands? A. Yes, sir. I do.

Q. How much did he ask to borrow ?

A. He came to the office and interviewed my
brother. He asked who he could borrow the money

from. He told him to see old man Eddy. He is the

man who generally loans money on timber lands, and

he said he thought he had the money.

Q. Have you any earthly interest in this contro-

versy at all?

A. No, sir ; not at all ; no interest at all.
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Cross-examination.

Mr. BLACK.—Have you any animosity against

the Frenches? A. No, sir.

Q. Did you ever have any trouble with them?

A. Not that I know of.

Q. Have you any interest in Dr. Dwinnell?

A. No, sir.

Q. You are friendly with him?

A. I am friendly with him.

Q. Is he your family physician?

A. Yes, sir.

Redirect Examination.

Mr. SCHLESINGER.—Q. Do you know the

general reputation of F. M. French for truth, hon-

esty and integrity ? A. It is very bad.

Q. Would you believe him under oath ?

A. No, sir.

[Testimony of R. F. Deter, for the Defendants.]

R. F. DETER, called as a witness for the defend-

ants, being duly sworn, testified

:

Mr. SCHLESINGER.—Q. Mr. Deter, in order

to expedite matters, I will take you right dow^n to

the transactions involved in this indictment. You
are the Rex F. Deter, one of the defendants here,

are you not ? A. Yes, sir.

Q. How long, Mr. Deter, have you lived in Siski-

you County? A. Thirty years.

Q. And what is your occupation ?

A. I am a clerk by trade.



210 George W. Dtvinnell and John Gilpin vs.

(Testimony of R. F. Deter.)

Q. Mr. Deter, did you in October or November,

1906, or at any other time make any agreement, con-

tract or combination or confederation, with any

member of the French family or anybody else

whereby title to be secured by them from the Govern-

ment should inure to your benefit ?

A. I certainly did not.

Q. Where did you live when you filed your loca-

tion'? A. I lived in Portland, Oregon.

Q. Where are you living now?

A. In Portland, Oregon.

Q. Did you enter into any contract, any agree-

ment, or have any understanding with Dr. Dwinnell,

or Mr. Gilpin, your codefendants, that any land

which you yourself would take up, would go to their

benefit? A. I did not.

Q. You, Mr. Deter, appeared before the Land

Office, and acquired public land from the Govern-

ment. You made an affidavit, did you not at that

time? A. Yes, sir.

Q. Did that affidavit contain a single word of un-

truth as you then understood it ?

A. It did not.

Q. I will call your attention, Mr. Deter, to an ap-

plication dated October 31st, 1906, and signed by you

for certain land subject to sale, at Redding. Is

there anything in that affidavit untrue?

A. No, sir ; there is not.

Q. Did you ever have any talk or conversation'

with any members of the French family, or an}^body

else, that any land they should take up should go to
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your benefit, or to the benefit of any of your code-

fendants? A. Decidedly not.

Q. In purchasing your own land, Mr. Deter, did

you take it up in good faith, and for your own ex-

clusive use and benefit? A. I certainly did.

Q. Have you any interest in any of the land in-

volved in the indictment ? A. No, sir.

Q. Did you ever have ? A. I never had.

Q. Did you go to any member of the French fam-

ily, and ask them to aid you in surveying land for

Dr. Dwinnell? A. No, sir.

Q. Did anything of that kind occur ?

A. No, sir.

Q. Just tell these twelve gentlemen who was it

that located you upon Government land?

A. F. M. French.

Q. And how much money, if anything, did you

pay this same F. M. French? A. $100.

Q. Did not Mr. French tell you that he had lo-

cated any number of people on Government lands ?

A. Yes, sir ; he said he had been at it for twenty-

five years.

Mr. BLACK.—I object to that as irrelevant, im-

material and incompetent, and move that the answer

be stricken out.

The COURT.—It will be stricken out.

Mr. SCHLESINGER.—Q. And did he locate

you on this particular piece of land ?

A. Yes, sir.

The COURT.—The witness has testified that he

did and that he paid him $100.
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Mr. SCHLESINGER.—I thank your Honor for

reminding me of the fact that he so testified.

Q. This is such an important matter, Mr. Deter,

to the other defendants, as well as yourself, that I

shall have to keep you on the stand for a moment.

At Montague, on September 8th, 1907, in front of a

saloon, in which an occasional game of cards, per-

haps, has been played, a saloon called Gagnon's sa-

loon, did you have any conversation with F. M.

French, as to what he, F. M. French, would do when

this case would come to trial in the United States

District Court? A. Yes, sir; I did.

Q. And in that same conversation, did F. M.

French say to you, " There goes the Doctor; the old

son-of-a-bitch has done us up, and I will see him in

the penitentiary if it costs me the rest of my life."

Did he say that to you?

A. Well, not exactly that.

Q. What was it that he said?

A. He saw me over there, and immediately came

over. He said, "Where are you living now"? I

said, "I am living in Portland"; and he said, "What

did you do with your timber claim." I said, "I have

got it yet." He said, "You did not release it to old

Doc." I said, "No, I certainly did not." "Well,"

he said, "you will have a chance to tell what you

know when this case comes up before the United

States District Court." I said, "What case"?

"Well," he said, "you know old Doc did me and my
boys up, and I am going to see the old son-of-a-bitch

in the pen, if I have to go there for the rest of my
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life." I left then because I did not care to talk

about it.

Q. I will ask you a final question reading from

this Indictment: Did you, with these codefendants,

or you alone, request, subborn, instigate, or procure

James Frederick French, Benjamin F. French,

Frederick M. French, Samuel L. French, Clarence

M. Prather, Arthur W. Jacquette, or any one of

them, to make any false statement in the Land Office ?

A. Most decidedly I did not.

Q. Did you tell them or request them to make

any statement of any kind? A. No, sir.

Q. Did you have any interest in any statement

that they might make ? A. None whatever.

Q. Or did you agree with anyone beforehand that

the land that each of those men should apply for

would be for your benefit, or for the benefit of your

codefendants, or any of them? A. No, sir.

Q. And have you ever got a single inch of that

land? A. No, sir. I have not.

Q. There has been something said in evidence

about a most gigantic transaction involving five dol-

lars. I have not asked you about that. Did any

such transaction, while you were in that great line

there of 150 or 175 people, take place between you

and F. M. French; if so, what was it?

A. I don't know whether it did or not. It might

possibly have been a collection that was taken up to

pay people to relieve us. We threw in a pool to

hire a man to relieve us. We had to go away to our
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meals and other things and this man came there to

relieve us alternately so that we could get away.

Q. Then, I understand you to say—we, want this

thing cleared up—that during those two days that

you were in line, you were relieved by a substitute ?

A. We certainly were.

Q. Did that substitute act through charity, or was

he paid ? A. He was paid, and well paid.

Q. That happened in the case of probably 75 or

100 people? A. Yes, sir.

Q. You did not remain on your feet two entire

days ? A. I did not.

Q. You ate in the interim and slept?

A. Certainly I did.

Cross-examination.

Mr. BLACK.—Q. Did you pay all your expenses

down to Redding ? A. I did.

Q. Did you get any money from anybody to pay

your expenses with ?

A. -No, sir ; I had my own money.

Q. Did you make out any applications for Jac-

quette? A. I think I did, yes, sir.

Q. What did you do that for?

A. For the simple reason that he asked me to

do it.

Q. Were you acting in conjunction with anybody

when you did that ?

A. No, sir; merely through friendship for him.

Q. When you went to the Land Office, you took

the oath there ? A. Yes, sir.

Q. Did you relinquish your claim to anybody?
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A. Did I relinquish to anybody?

Q. Yes. A. Yes, sir.

Q. To whom?
A. I did not relinquish to anybody. I scripped

the land and sold the scrip.

Q. Who got your land ?

A. A man by the name of Bissell.

Q. And did Dr. Dwinnell have anything to do

with it? A. Indirectly.

Q. In what way ? A. As an adviser.

Q. Did he get the relinquishment for you?

A. Did he get the relinquishment?

Q. Yes, that is, did he attend to it?

A. He attended to part of it for me, yes.

Q. Is that relinquishment made out in the hand-

writing of Dr. Dwinnell or in your handwriting

(handing) ?

A. I think that is made out by the Doctor.

Q. Witnessed by the Doctor? A. Yes, sir.

Q. Signed by you? A. Signed by me.

Q. Can you account for the other relinquish-

ment that is attached there, signed by two other peo-

ple?

A. That relinquishment was signed by me.

Q. Do you know under what circumstances?

Mr. SCHLESINGER.—Is that the paper that I

asked you to produce, Mr. Black?

Mr. BLACK.—Yes.
A. Under what circumstances. What do you

mean by "what circumstances"?
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Q. Do you remember where you were when you

signed it ?

A. I think I was in Montague, when I signed this.

Q. Who made that out? A. I don't know.

Q. Do you remember who got you to sign that

one?

A. I don't think anybody got me to sign it. I

signed it of my own free will.

Q. You had already made one relinquishment.

Who told you you would have to make another one ?

A. There was not anyone told me that I know of.

Q. You made two in order to relinquish the one

piece of land, did you ?

A. I think the land was relinquished first to Mr.

Bissell, and then later was made over to his wife.

I think that is the reason.

Mr. SCHLESINGER.—Q. You mean by that,

relinquished to the Government?

A. They wanted it in her name instead of his.

Mr. BLACK.—Q. To whom did you give the first

relinquishment, that is, this first paper here, that is

signed by you, and signed by you and witnessed by

G. W. Dwinnell, dated the 21st day of November,

1906? A. Whom did I give it to?

Q. Yes. To whom did you give it ?

A. I sent the papers by mail to the Doctor.

Q. To Dr. Dwinnell? A. Yes, sir.

Q. Where were you when you signed that paper?

A. I don't know. I think I was in Portland

when I signed that. I am not sure.

Q. You are not sure?
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A. I am not sure about that.

Q. Having sent one relinquishment, how did you

get the information that you would have to make

another one, if you were in Portland ?

A. I got the information by mail, I suppose.

Q. From whom?
A. I don't know. I don't remember the trans-

action at all.

Q. It has utterly gone from your mind?

A. Yes, sir.

Q. Did you get any money for relinquishing it?

A. Yes, sir.

Q. How much ?

A. I don't remember what I did get nowT

; some-

thing like $300.

Q. Who paid it to you?

A. It was paid to me by Mr.

Mr. BLACK.—I ask that this be marked Govern-

ment's Exhibit

—

Mr. SCHLESINGER,—We introduced it and

want it marked as our exhibit.

Mr. BLACK.—You did not ask to have it marked.

Mr. SCHLESINGER.—So long as it is in, very

well.

The COURT.—It does not make any difference.

Mr. BLACK.—Q. I show you a paper marked
Government's Exhibit No. 2, and ask you to look at

the name R. F. Deter, and state whether or not that

is your signature (handing) ?
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A. It looks very much like my signature.

Q. You will not deny that you got $5?

A. I don't deny the signature.

Q. Were you in the habit of writing your name
around in people's memorandum books for the fun

of the thing? A. No, sir.

Q. What did you do that for?

A. I don't know that I did. I will not deny the

signature. It looks very much like mine.

[Testimony of John Gilpin, for the Defendants.]

JOHN GILPIN, called as a witness for the de-

fendants, being duly sworn, testified:

Mr. TAYLOR.—Q. Where do you reside, Mr.

Gilpin ? A. Montague.

Q. How long have you lived there?

A. About five years, between four and five years,

somewhere along there.

Q. What is your business now?

A. Common laborer.

Q. Were you ever a timber cruiser ?

A. A timber cruiser ?

Q. For locating people on public lands?

A. I have located some, yes, sir.

Q. How many years back ?

A. I helped locate some up in Oregon, too; Mr.

J. C. Eastlend.

Q. You have located some in Siskiyou County?

A. Yes, sir.

Q. Did you locate Mr. Jacquette?
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A. Yes, sir.

Q. You know him? A. Yes, sir.

Q. And his brother in law—what is his name ?

A. Frank Ritchie.

Q. Did you locate him? A. Yes, sir.

Q. Any "other that you located at that time?

A. Yes, sir.

Q. How did you happen to locate them on timber

land, tell us ?

A. Charles Freer and Frank Eitchie were stand-

ing somewhere about the postoffice in Montague, and

they said to me as I started into the office, "I hear

you have been out in the timber. " I said, "Yes."

They said, "Have you got any good claims that you

can locate us on"? That was the morning after I

had been out. The next morning as near as I can

recollect. I told them yes, if they had the price.

They laughed.

Q. What did you charge them? A. $150.

Q. Each? A. Each.

Q. Did you go afterwards to the Land Office at

Eedding at the opening of the land with those three

parties? A. I did.

Q. What was the purpose in going there?

A. I knew there was going to be a line-up. I did

not suppose they could stay there, I did not know

how long for some term of time, maybe two or three

days or a week. I did not know how long, exactly,

it would be.

Q. What did yon go for ?
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A. I went there to help them three men that I

located.

Q. What do you mean by " helping them'"?

A* Sit in their place while they went to their

meals, or any other place they had to go.

Q. Did the Frenches go down at the same time

that you did?

A. I think there were some of them.

Q. Some of them bought their tickets to Duns-

muir, and not clear through to Redding?

A. Yes, sir ; I believe they did.

Q. What was the purpose of it?

A. We expected to line up there. I did not want

any more rush. I did not want to stand in line any

longer than I had to. That was our object.

Q. Was your object so that other people would

not know you were starting to the Land Office?

A. So that they would not know that we went

there.

Q. How long was that before it opened?

A. I think we went down several days.

Q. When did you commence to stand in line at the

Land Office, how long before it opened?

A. As near as I recollect about two days.

Q. By the time the thing got opened, how many

people were in line ? Give us a guess at it.

A. A big number, I don't know how many.

Q. A couple of hundred or so?

A. I should judge so.

Q r All having to be relieved at intervals to go to

their meals ?
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A. I suppose so. As far down the line as I could

see they were relieved at times.

Q. You located for Jacquette ? A. I did.

Q. And for $150. A. $150.

Q. Was there any arrangement or agreement be-

tween yourself and Jacquette, or Ritchie or the other

man that you located, that you or any of your code-

fendants should have any of the lands that they were

to file on? A. No, sir.

Q. Tell the jury your particular agreement with

Mr. Jacquette?

A. I was talking with him about taking a claim.

Q. Go right at the arrangement.

A. And he hesitated whether it would be worth

while to take it or not. He said, "What would it be

worth?" I asked him what he meant by " worth."

Before he proved up or after, and he said in case he

did not get the money to prove up, what would it be

worth for relinquishment? I told him it would be

worth $200 anyway.

Q. How were you to get your pay?

A. He was to give me $150 if he got the claim.

Q. If he made final proof?

A. If he made the final proof.

Q. Was that the arrangement with all the rest?

A. No, sir. There was no other arrangement in

regard to guaranteeing anything, only for Jacquette.

Q. Did you ever have any arrangement or agree-

ment or understanding with old man French, or

either one of his boys, or Clarence Prather, or Jac-

quette, that the land that either of them should file
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upon should go to the benefit of yourself or Dr. Dwin-

nell, or John Gagnon, or Rex Deter, or anyone else ?

A. No, sir.

Q. Did any of it go that way ?

A. The one-quarter that Jacquette filed on, I

took.

Q. You took?

A. I took. I put scrip on.

Q. That is 160 acres? A. 160 acres.

Q. That you scripped? A. Yes, sir.

Q. Who has that now?

A. I have. This is the paper right here, if you

wish to see it.

Q. Did you ever ask any man at that time, or any-

one that I have mentioned, to go to the Land Office

and make a false affidavit, or any affidavit?

A. No, sir, I did not.

Cross-examination.

Mr. BLACK,—Q. How did you come to get the

quarter that Jacquette filed on?

A. How did I come to get it?

Q. Yes.

A. Jacquette relinquished it.

Q. Who brought you the relinquishment?

A. Who brought it to me ?

Q. Yes.

A. I don't know as it was ever brought to me.

Q. Where did you get it?

A. When did I get it?

Q. Where?

A. I said I do not know that I ever got it.
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Q. You got the land, did you'? A. I did.

Q. Who made out the relinquishment, do you

know?

A. I could not say. I suppose the Doctor made

it out. I asked him to.

Q. Oh, you did?

A. I did, that is, I asked him to get the relinquish-

ment from Jacquette if he would sell it reasonably.

Q. Did you get the relinquishment from Dr.

Dwinnell, after he got it from Jacquette ?

' A. I did not, as I recollect.

Q. "What was done with it, if you know?

A. I asked him to place scrip on that if he knowed

where to get it for me.

Q. You have that land to-day? A. I have.

Q. Did you pay Jacquette anything?

A. Did I?

Q. Yes?

A. I asked Dr. Dwinnell to pay him.

Q. How much?

A. I could not state any certain price, if he could

get it at any reasonable price.

Mr. TAYLOR.—Q. You paid for the arrange-

ment ? A. My money paid for it.

[Testimony of G. W. Dwinnell, for the Defendants,]

G. W. DWINNELL, called as a witness for the

defendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. Doctor, what is your

profession, please ? A. Physician.

Q. Are you a graduate of any Medical college?
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A. I am a graduate of Rush Medical College.

Q. Where have you been practicing your profes-

sion within the last twenty years?

A. I have been in Montague for about 18 years.

Q. You practice in the Northern Counties, do you,

of this State ? A. Yes, sir.

Q. You have a partner in connection with your

profession?

A. No, sir. I am alone at Montague.

Q. But you have been and are now in active prac-

tice as a physician in those counties ?

A. Yes, sir.

Q. You will have to wait until the prosecuting

officer has a chance to object to the questions, if he

sees fit to do so. Do you know a man named F. M.

French? A. Yes, sir.

Q. How long have you known him, please?

A. I have known him some six or seven years.

Q. In November, or the fall of 1906, did you have

any talk or conversation with F. M. French at Mon-

tague, in which you stated to him that there was a

lot of land there that was in a temporary reservation,

and that it was going to be opened up, and that you

had a lot of timber up there, and wanted to get it all

in together, so that you could make a sale of it?

A. No, sir.

Q. Did any such talk as that occur between you

and F. M. French? A. No, sir.

(>. At any time, Doctor, did you write to the

French boys, or to F. M. French, or to any member

of that family, to the effect that you wanted them to
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take up land for your benefit, and that you would

give them $200 each if they would relinquish the land

to you? A. No, sir.

Q. Did you ever authorize any such letter to be

written ?

A. You are talking now prior to

—

Q. I am talking of this letter of $200.

The COURT.—Q. Prior to October 31st?

A. No, sir, I never wrote any such letter.

Mr. SCHLESINGER.—Q. Did you ever write

any letter to them in which $200 was in anywise men-

tioned?

A. No, sir. I never wrote a letter to the boys

before October 31st, in the world of any kind.

Q. Did you ever send them a letter with the

words or figures $200, written therein?

A. Prior to October 31st?

Q. Yes. A. No, sir, I never sent it.

Q. Or any other time ?

A. Yes, sir. I sent one of them

—

Q. I do not think you quite understand my ques-

tion. Pay attention now. Did you ever send them

a letter prior to the time of location in which you

promised to pay them $200 ? A. No, sir.

Q. For relinquishing their title to you?

A. No, sir.

Q. Did you ever address a letter to the French

boys ? A. No, sir.

Q. Did you, as a matter of fact, at any time, have

any understanding or agreement with any member
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of the French family, or any other person, that they

were to take up land and relinquish the same to you*?

A. I did not.

Q. Did you ever suggest or request or indicate to

any one of the entrymen, whose names appear in

these documents, that they should appear before the

Land Office at Eedding and there make any false

statement? A. No, sir, I did not.

Q. Did you ever in your life give any money to

the French people at Redding?

A. No, sir, I never did.

Q. Now, Doctor, did Mr. F. M. French call on you

at Montague with reference to locating Government

land? A. Yes, sir.

Q. Will you kindly state to the jury in your own

way, and without any further interrogating you on

that subject, just what occurred in that conversa-

tion? A. About my employing him?

Q. Yes. State the entire thing just as it hap-

pened.

A. Mr. French was in the office, and I asked him,

speaking about land, I asked him if he knew any-

thing about timber lands, and about running lines,

and he said he did. I told him that there was to be

some land thrown open that I wanted to have looked

up, and see whether the timber was worth locating.

My sister and her husband in Chicago, Mr. and Mrs.

J. E. Slater, and my brother, J. L, Dwinnell, and his

wife, of Lodi, Wisconsin, had asked me to see if I

could get them some timber claims. I engaged Mr.

French to look up this land that was to be thrown
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open. I was familiar with the country, but not with

the different quarter sections, and he went and spent

some days—probably two or three weeks—two weeks

anyway,—looking up the land. He came back, and

the report that he made to me was that there was not

as much as one million feet on any one claim, and I

told him that the claims would be valueless for what

I wanted them.

Q. What did he then say to you in that same con-

nection, Doctor?

A. He said that he and his boys would like to

take the claims. I told him that they were valueless

to- me.

Q. Did he say in that conversation, or prior to

that time that he was broke, that he had quit drink-

ing, and that he wanted to be a good citizen, and

asked you to help him, or what did he say in that con-

nection 1

Mr. BLACK.—I object to the question as leading

and suggestive.

Mr. SCHLESINGER.—It is.

Q. What did he say in that connection?

A. He told me that he had stopped drinking, and

was going to do better, and wanted me to help him.

Q. Did he say anything about taking up those

lands for his own use and benefit ; if so, what did he

say?

A. He said— Just at that conversation, at that

time ?

Q. At that conversation or following that conver-

sation.
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A. Following that, he told me that he wanted to

borrow money to pay his expenses. He did not have

money to pay his expenses down to Redding to take

up the lands.

Q. That is, after he had made his report to you ?

A. Yes, sir.

Q. And you had said to him that it was valueless

for your purpose ? A. Yes, sir.

Q. What did he say to you in connection with

that, about borrowing money from you %

A. I told him that I had no money to loan. He

said that if I would let him have the money, when he

borrowed the money to prove up on his claims, he

would borrow enough to pay me back. That would

be only a short time. I never had any full statement

for the cruising and I let him have $50.

Q. Did you give him that money at Redding, or

where did you give it to him ?

A. I never gave him any money at Redding.

Q. Where did you give it to him?

A. I gave it to him at Montague.

Q. Was that before the lands were thrown open

for location? A. Yes, sir.

Q. How much did you give him ?

A. I gave him $50.00.

Q. Did he promise to return it ?

A. Yes, sir.

Q. Now, Doctor, directing your attention to a

time after these lands had been located, did you again

see P. M. French ? A. Yes, sir.
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Q. Did you see F. M. French, in your office in

Montague, between the 31st of October, and we will

say, the 1st day of December ? A. Yes, sir.

Q. Did he at any time ask you for any money?

A. Yes, sir, he asked me to loan him money to

prove up on his claims.

Q. What did he say in that connection?

A. He said he had not been able to borrow the

money and wanted me to loan it to him.

Q. He had not been able to borrow the money for

what purpose ?

A. To prove up on their claims.

Q. That is, you mean, to pay the Government

price ? A. Yes, sir.

Q. Did he say he had made any effort to obtain

the money from other sources?

A. Yes, sir, he said he had been unable to borrow

it.

Q. Did he ask you then to lend him the purchase

price to be paid the Government ? A. Yes, sir.

Q. And what did you say to him?

A. I told him I had not any money to loan.

Q. How long was it that he applied to you for

these moneys? How long after he had located the

lands ?

A. I could not say. It was after the filing on the

31st of October and before the 1st of December.

Q. How many days after the 31st of October, or

after the date of the filing was it that he called on you

and said he could not borrow the money, that he had
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tried to, and failed, and wanted to borrow it from

you? A. I could not tell you.

Q. Would you say two, or three or four weeks ?

A. I should say about two weeks. It is three

years ago now.

Q. How much time did he have in which to pay

the Government's purchase price?

A. I think from 60 to 90 days.

Q. In other words, if he was not to pay the Gov-

ernment's purchase price within GO or 90 days, he

would forfeit his rights to the land?

A. Yes, sir.

Q. You told him at that time that you could not

let him have the money? A. Yes, sir.

Q. Did he or not say, that he had completely

given up the idea of being able to get it?

A. Yes, sir, he said he was afraid he would lose

his claims.

Q. Did he at that time, or at any subsequent time,

talk to you about relinquishing his claims back to the

Government? A. Yes, sir, he did.

Q. What did he say in that connection?

A. He said if he could get someone to take them

up, and get something for them, he would relinquish

them.

Q. Did he or not, in that same conversation, be-

seech you to get a person to buy his relinquishment?

A. Yes, sir.

Q. Tell these gentlemen what he said to you in

that connection.
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A. He said he was afraid he would lose them, and

wanted me to get some one to buy his relinquish-

ments so that they could take up the land. I told

him that I thought there would be no difficulty in

doing it. I talked around there about it, and Mr.

Gagnon—
Q. Who was Mr. Gagnon, who has been termed

here a saloon-keeper in Montague, by the way?

A. Mr. Gagnon was a very dear friend of mine.

We had lived together for seventeen years.

Q. A graduate of Santa Clara College, was he

not? A. Yes, sir.

Q. And a lawyer by profession?

A. Yes, sir.

Q. But had not practiced?

A. But had not practiced.

Q. He was there for his health?

A. Yes, sir.

Q. Was Mr. Gagnon a man of any means ?

A. Yes, sir.

Q. What did you do in connection with that mat-

ter between Mr. Gagnon and Mr. French? I know
this is rather a distressing subject, Doctor, but if

you will compose yourself, as well as you can, and

take your time, I shall be obliged.

A. Mr. Gagnon and I, prior to this, had made

some investments in timber lands, and I told him

—

The COURT.—You had better take up some other

branch of this Mr. Schlesinger.

Mr. SCHLESINGER.—I will pass to another sub-

ject.
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Q. Did you ever pay, of your own money, a single

five cent piece to Mr. French, for these relinquish-

ments ? A. No, sir.

Q. Did you then, or have you since, ever acquired

a single acre of that land? A. No, sir.

Q. Doctor, did you finally make any arrangement

satisfactory to Mr. French, whereby Gagnon would

purchase the relinquishments'? A. Yes, sir.

Q. What was the price agreed upon?

A. Two hundred dollars.

Q. Was that paid to Mr. French ?

A. Yes, sir.

Q. In what form was it paid ? Whose check was

it, if it was a check ?

A. I could not tell you about that.

Q. Was it your money? A. No, sir.

Q. Was any portion of it your money?

A. No, sir.

Q. Whose money was it?

A. It was Mr. Gagnon 's money. Mr. Gagnon

got three of these claims.

Q. Who got the other?

A. Mrs. Darling got one.

Q. Who is Mrs. Darling ?

A. A lady living in Yreka.

Q. Did you obtain one five cents' worth of profit

in these transactions? A. No, sir.

Q. Either in the way of land or in the way of

money ? A. No, sir ; I did not.

Q. Did you charge any of these people, either the

French crowd, or the purchasers, any commission ?
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A. No, sir.

Q. And did you do those tilings solely and en-

tirely at the instigation of F. M. French ?

A. Yes, sir.

Q. I will ask you this final question so as to con-

clude the examination. Doctor, you have owned a

great deal of land, have you not, in that northern

country'? A. Yes, sir; considerable.

Q. You purchased from private owners ?

Mr. BLACK.—I submit, if your Honor please,

that counsel should not testify. If he has any ques-

tions to ask I have no objections.

Mr. SCHLESINGER.—I wanted to conclude.

Q. How much land have you purchased from

private owners? Just roughly estimate it?

A. All I have ever purchased and sold.

Q. Yes.

A. I have probably purchased 12,000 acres.

Q. That is, during your 18 years' residence in

that county ? A. Yes, sir.

Q. That is during the dull times and during the

rise in timber lands there ? A. Yes, sir.

Q. I will ask you this final question : Did you at

any time instigate or request any of the entrymen to

make any false statements before the Land Office ?

A. I did not.

Q. Or did you have any agreement, express or im-

plied, prior to the dates of their location, or even

subsequent thereto, that any of the land received by

them from the Government should inure to your

benefit, or to the benefit of your codefendants ?
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A. I did not.

Q. Without descending to specifics, in how many
cases during your eighteen years of residence in that

county, have you filled up blank papers for entry-

men ?

A. I have filled them up dozens of times.

Q. Dozens and dozens of times?

A. Yes, sir.

Q. Without charging them anything for it ?

A. Yes, sir; I never charged a cent for anything

of that kind that I ever did.

Q. And how many persons of that county,

roughly estimating, have you aided financially and

clerically, in obtaining for them title to Government

land without charge ? Just roughly estimate it.

A. I should say at least thirty.

Q. In which you did not receive a single cent of

compensation? A. Yes, sir.

Q. Have you ever in your life charged anybody

any money for aiding them in securing the titles to

Government land? A. I never have.

Q. Are there any lawyers in Montague?

A. No, sir.

Q. You have frequently helped your patients and

friends in matters of this character, have you not ?

A. Yes, sir.

Q. Upon your oath, you tell these gentlemen you

did not profit a single dime by any of these transac-

tions ? A. Yes, sir.

Mr. SCHLESINGER.—That is all.
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Cross-examination.

Mr. BLACK.—Q. How many acres do you own

now of timber land?

A. About 3,000 acres; between 3,000 and 4,000

acres.

Q. How many acres did you own in October,

1906?

A. I think I owned about 4,000; 4,000 or 5,000;

4,000.

Q. Where were those lands situated ?

A. Situated—In what Township?

Q. In what Township ? A. 47.3.

Q. 3 West?

A. 3 West 46.2 West. 46.3 West. 45.2 West,

and 45.3 West.

Q. How many of these six applications to pur-

chase did you personally make out ?

A. I made them all out, if they asked me to.

Q. I hand you Government's Exhibits 1, 6, 7, 8, 9

and 12, and ask you to look at them and state how

many of the applications you made out personally?

Mr. SCHLESINGKER.—Do you mean by that

filled up?

Mr. BLACK.—Yes.
A. I made out four of them.

Q. What numbers or names. That answers my
purpose. I hand you Government's Exhibits 3, 4

and 5, applications to purchase, and ask you did you

personally attend to putting the applications

through?
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Mr. SCHLESINGER.—Do you mean by that he

filled them up and sent them on?

Mr. BLACK.—If he had anything to do with it.

Mr. SCHLESINGER.—Q. Just tell him what

you had to do with it, in answer to that question, if

you will ?

'

Mr. BLACK.—Q. Which one is that you are now

looking at? A. Mr. Gagnon's.

Q. Did you have anything to do with that?

A. Yes, sir.

Q. What did you do ?

A. I got the application from Mr. McKay and

filled out the application for Mr. Gagnon and took

such other steps as the State required in getting

State scrip.

Q. And when you got the scrip what was done

with that?

A. Well, you do not get any scrip. You just

simply file these at Sacramento in the State Surveyor

General's Office.

Q. That is where you make application to get the

State to make the exchange of land ?

A. Yes, sir.

Q. When you get certificate what do you do with

the relinquishment ?

A. You do not do anything. That relinquish-

ment has nothing to do with the certificate.

Q. I know that, but you held the certificate until

you were ready to make application for taking the

land by State indemnity ? A. Yes, sir.
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Q. And in no instance did you send to Mr. Lein-

inger the relinquishment until the scrip, as it is

called, that is the right to take the land was per-

fected ? A. No, sir ; it would be foolish.

Q. Now, take the next one ?

A. The next one is John Doty.

Q. What did you have to do with that %

A. I simply helped him to make out his applica-

tion and sent it to Mr. Eeilly, N. F. Reilly at San

Francisco, I think, to get the scrip.

Q. What is the next one you had anything to do

with? A. C. W. Bowling.

Q. What land was embraced in the Bowling ap-

plication ?

A. The west half of the west half of section 12,

45.3.

Q. That is the land that F. M. French had taken

up? A. Yes, sir.

Q. What did you do with that application ?

A. I never saw that application.

Q. You did not have anything to do with that ?

A. Yes, sir, I think I may have had something to

do with it and I may not. I don't know. I helped

so many different people get these pieces that I don't

know whether I did or not.

Q. You were at Redding the day of the opening

of this reservation land?

A. Yes, sir, I arrived there about an hour before

the lands were thrown open.

Q. What did you go down there for ?
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A. I did not go down there. I stopped on my
way north.

Q. You just happened to be there at that time?

A. No, sir, I stopped to see Judge Biekford.

Q. Did you help him make out any applications

while you were there ?

A. I did not help Judge Biekford. I made out

applications while I was there, I was a couple of

hours at it. The attorneys were all so busy that they

had more than they could do in that line.

Mr. SOHLESINGEB.—Q. That is, you mean

you made them out for your neighbors?

A. Yes, sir.

Mr. BLACK.—Q. Did you receive a receipt from

French for the money that you paid him ?

A. I don't remember whether I did or not.

Q. Have you not a receipt now in your posses-

sion?

A. Not for the $200 that I paid him for scrip, I

have not any receipt.

Q. Did you have a receipt for relinquishing to

you ?

A. Not for the $200, that I paid him, that he was

paid for relinquishing, no.

Mr. SCHLESINGEB.—Q. Mr. Black, asked

"for relinquishing to you." Did he ever relinquish

to you ?

A. No, sir, he did not relinquish to me ; he relin-

quished to the Government.
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Mr. BLACK.—Q. How many letters did you

write to Mr. French, in regard to this cruising busi-

ness? A. I don't think I wrote him but one.

Q. In your life ? A. Yes, sir.

Q. What was that about?

A. I could not tell you.

Q. When was it?

Mr. SCHLESINGEE,—We have the letter here

in evidence.

Mr. BLACK.—Q. I show you an old ragged let-

ter dated November 15th, 1906, signed G. W. Dwin-

nell, is that the letter you refer to (handing) ?

A. I never wrote that letter.

Q. Whose handwriting is that?

A. It is not mine. No, sir, I never wrote that.

No one who ever saw my handwriting would ever say

that was my handwriting.

Q. Did you authorize that to be written by any-

one ? A. Not that I know of.

Q. Did you have any dealing with French in re-

gard to looking up the south half of the south half

of Section 10? It does not say what township?

A. No, sir, I don't think I ever did.

Q. Did you have any talk with anyone that you

told to write to French and sign your name to it in re-

gard to that piece of land ?

A. I cannot recall any section 10.

Q. How long did French remain in your employ-

ment for looking up land?

A. About three weeks.

Q. During what time?
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A. It was in either the latter part of September

or the first of October, along that time.

Q. How many pieces or rather regions of coun-

try did French go into for the purpose of investigat-

ing timber for you? A. One.

Q. Just one? A. Yes.

Q. What township were they located in ?

A. They were in 44.2. I think they were all in

44-2.

Q. 2 West, you refer to ? A. 2 West.

Q. Now, Mr. Gagnon, kept a saloon, did he not?

A. Yes.

Q. How many years did he keep a saloon?

A. Why, I don't know.

Q. How many do you think?

A. I think—15 years.

Q. Just a plain, ordinary day saloon?

A. Yes. It was not like most saloons.

Q. Now did you say anything to Gagnon as to

buying the Frenches' relinquishments?

A. Yes.

Q. How much did Gagnon give for those relin-

quishments finally?

A. He gave me $200 apiecee for them.

Q. Did you sell to Gagnon those relinquishments

for $1600? A. No, sir.

Q. You were a witness before the Grand Jury,

were you not, Mr. Dwinnell? A. Yes.

Q. Before the Grand Jury, a few days prior to

the filing of the Indictment in this case, do you re-

member making this statement :
" I told Mr. French
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I would give him $200 each and the money I loaned

them for their relinquishments. I sold to Gagnon

for about $1600 "1 A. No, sir.

Q. In the presence of 21 Jurymen did you not

make that statement'?

A. No, sir; if you would include in that the scrip,

the relinquishment and everything that would be

—

Mr. SCHLESINGER.—Q. I do not catch your

answer. You dropped your voice, Doctor?

A. I say if you include in that the scrip and every-

thing that would be the amount.

Q. That would have been the amount 3^011 had

paid to these people ? A. Yes.

Mr. BLACK.—Q. Then you did get money for

these lands from Gagnon?

A. Yes—not for the lands; I got money for the

scrip.

Q. That money came to you personally?

A. Came to me, yes.

Q. Did you not testify awhile ago that you never

were paid any money and that you never had any-

thing to do with this in any shape, manner or form ?

A. You understand

—

Q. Will you explain that ?

A. Yes. I sold that. Mr. Gagnon, bought these

relinquishments and I did not make a penny out of

the relinquishments at all, and I had this scrip, you

see, and I sold that scrip to Gagnon.

Q. That is, you sold the scrip so that Gagnon

could take this land that was relinquished with that

scrip ? A. Yes.
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Q. How much profit did you make on your scrip ?

A. Well, I could not tell you—not very much. I

did not make as much profit as though I had sold it

to a stranger.

Q. I did not ask you that. I asked you how much
did you make ? A. I could not tell .you.

Q. Could you approximate it?

A. No, sir, I don't think I could now.

Mr. SCHLESINGER.—Q. Just your best idea,

Doctor, he means. That was open market scrip, was

it? A. Yes, I would have sold that to anyone.

Mr. BLACK.—Q. I have not heard your answer.

Are you thinking?

A. No, sir. I said I could not remember.

Q. You have no idea what your profit was in that

$1600 deal with Gagnon ?

A. Why it was very small.

Q. You have no idea of the amount, have you ?

A. I could not tell you the amount ; it was a small

amount.

Mr. SCHLESINGER.—Q. That don't mean

much, Doctor, very small.

A. You see I gave Mr. McKay $500 for the relin-

quishment, his relinquishment to this land that Mr.

Gagnon used.

Q. You mean the scrip relinquishment ?

A. Yes. And I gave—the relinquishments cost

$800, so that it must have been small any way with-

out any other expenses.

Mr. BLACK.—Q. You did not sell it at a loss,

did you ? A. No, sir.
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Q. Now, at that time and at the present time a

man applies to the State for an exchange of land, it

costs the applicant $1.25 an acre, does it not ?

A. Yes, but now it costs him about $5 an acre for

.your scrip besides.

Q. That is when you get scrip that is on the

market ?

A. Yes, that is the only kind of scrip.

Q. But if a man now or at that time desired the

State to make an exchange he would have to pay just

$1.25 an acre for his scrip, would lie not ?

A. If he had already had land located in the per-

manent forest reserve that he had not paid for and

should apply to the State for State lands, say sec-

tion 16 or 36, if he already had applied for that him-

self, why then at that time he could change that over

to the State for lands outside of the reservation for

$1.25 an acre.

Q. And if he took his timber land and proved up

on it it would «*,ost mm $2.50 an acre, would it not'?

A. Yea

Q. If a man could get a hold of a piece of school

land that had not been appropriated by getting the

state to make the exchange he could save $1.25 an

acre on the 160 or 640 that he would take up, couldn't

be? A. Yes, but it is almost impossible

—

Q. I am not asking you that. I am asking you

if he could not do that? A. That is true.

Q. Did you tell the Frenches that they could re-

linquish and then take up another claim?
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A. When the Frenches sold theirs when they

abandoned to the Government, they were in my office,

2 or 3 of them, and we were speaking about that, and

I told them that I had seen a letter from the Regis-

ter of the Land Office, Mr. Leininger, that said if

there was any good reason for not proving up on their

claims that they could have their rights restored,

and I thought the fact they could not borrow this

money would be a good reason.

Q. You did tell them that you thought it would

be all right to make a relinquishment and that they

could take up another claim?

A. I repeated just now what I told them.

Q. You spend your vacations looking over land,

do you, Doctor? A. Yes.

Q. You have been dealing in' land for about 20

years, haven't you?

A. No, sir, not in timber land.

Q. And very familiar with lands in that neigh-

borhood? A. I am.

Mr. BLACK.—That is all.

[Testimony of David I. Mahoney, for the Defend-

ants.]

DAVID I. MAHONEY, called as a witness for the

defendants, being duly sworn, testified:

Mr. SCHLESINGER.—Q. Mr. Mahoney, how

long have you been living in San Francisco, please ?

A. All my life. I was born in San Francisco,

going on 50 years.

Q. Did you know John D. Gagnon in his lifetime ?

A. I did.
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Q. Now, don't answer this, until the Court has

ruled : Did you know the general reputation of John

D. Gagnon for truth, honesty and integrity in the

community in which he resided?

Mr. BLACK.—I object to that as immaterial, ir-

relevant and imcompetent for any purpose connected

with this case.

The COURT.—The objection will be sustained.

Mr. SCHLESINGER.—That is all. We take an

exception.

Mr. SCHLESINGER.—That is the case for the

defendants, if the Court please.

[Testimony of F. M. French, for the United States

(in Rebuttal) .]

F. M. FRENCH, recalled as a witness for the

United States in rebuttal, testified

:

Mr. BLACK.—Q. Mr. French, it has been testi-

fied here that Deter gave you $100 as a location fee.

Will you explain to the jury whether you got $100

from Deter for locating him on that land?

A. Well, I got $100 from Deter but I gave it right

back to Mr. Dwinnell.

Q. Did you also repeat that transaction with any

of the other applicants'? A. Yes, sir.

Q. With whom?
A. Well, I think Gavigan and Prather.

Q. Did Mr. Prather hand you $100

1

A. Yes.

Q. What did you do with the $100?

A. I took it and gave it to Mr. Dwinnell.
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Q. Did you have any conversation with Dr. Dwin-

nell in regard to that business ?

A. Yes. Dr. Dwinnell said that the money was a

little short and that probably that $100 would have to

go around the crowd a number of times as locating

fees, and after it had went three or four times I told

him that I believed I had enough of it, that I would

not circulate it any further.

Q. Then, did you as a matter of fact get a single

dollar for locating any person on any of the lands

mentioned in these applications except the cruising

fee of $5 a day'?

A. That is all I ever got. I never got one cent

of locating fees that I appropriated to my own use

;

I took it back and gave it to Dr. Dwinnell.

Cross-examination.

Mr. SCHLESINGER.—Q. Didn't you owe Dr.

Dwinnell $200?

A. I never owed him a cent.

[Testimony of C. M. Prather, for the United States

(in Rebuttal).]

C. M. FEATHER, recalled as a witness for the

United States in rebuttal, testified

:

Mr. BLACK.—Q. Mr. Frather, did you ever pay
any money to Mr. French for locating fees ?

A. Yes, sir.

Q. Where did you get the money ?

A. I got it from Dwinnell.

Q. How much ? A. $100.
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Mr. SCHLESINGER.—No questions.

The COURT.—Does that conclude the testimony'?

Mr. BLACK.—That is the case for the Govern-

ment, if the Court please.

[Recital Re Testimony and Evidence, etc.]

The foregoing contains all of the testimony and

evidence, both oral and documentary, and a full state-

ment of the proceedings in the case. At the close of

the argument of the respective counsel the Court

charged the jury as follows, and the following are all

the instructions given by the Court to the jury

:

[Instructions of the Court to the Jury.]

The COURT.— (Orally.) Gentlemen of the

Jury, the defendants are charged in the indictment

writh the crime of conspiracy to commit the crime of

subornation of perjury, and in a general way it is

sufficient to say that that Indictment charges that

the defendants, together with one John D. Gagnon,

who is admitted to be dead, and with divers other

persons to the Grand Jurors unknown, entered into

a conspiracy to corruptly suborn James Frederich

French, Benjamin F. French, Frederick M. French,

Samuel L. French, and Clarence M. Prather, and

Arthur W. Jacquette to commit the offense of per-

jury by appearing before the Register of the United

States Land Office at Redding on the 31st day of

October, 1906, and to take oath before the said Reg-

ister in an application to purchase land.

And it is charged that each of the said persons,

namely, the four Frenches, Prather, and Jacquette,
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appeared before the said officer, and that each of

them subscribed to, and took an oath and swore in

substance that the application he was then making

for land was made in good faith to appropriate it to

his own exclusive use and benefit, and that he had

not directly or indirectly made any agreement or

contract or in any way or manner, with any person

or persons whatsoever, by which the title he might

acquire from the Government of the United States

would inure in whole or in part to the benefit of any

person except himself.

It is charged that each of the applicants so swear

ing knew that the oath he had taken was in fact wil-

fully false, and that the defendants and each of them

knew the said oaths to be taken, and which it is al-

leged were in fact taken, would be, and were in fact,

false in this, that each of the applicants when so

swearing, had in fact made a prior agreement and

had a prior understanding that the title he was to se-

cure, and the land he applied for, was for the bene-

fit of the defendants.

Section 5440 of the Revised Statutes of the United

States declares, "If two or more persons conspire

either to commit any offense against the United States,

or to defraud the United States in any manner or for

any purpose, and one or more of such parties do any

act to effect the object of the conspiracy, all the par-

ties to such conspiracy shall be liable to a penalty

as in the Statute provided."

It is necessary that at least two people must agree

to commit the offense, and conspiracy is defined as

follows

:
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"A conspiracy is the combining of two or more to

do an unlawful or injurious act."

But it is not necessary that the conspiracy be suc-

cessful. Under the law, it is sufficient if two or more

persons combine to commit the offense and one or

more of the persons so combining do any overt act

to carry the conspiracy into effect. The moment the

overt act is committed, the conspiracy becomes com-

plete, no matter whether it be carried to a successful

issue or not.

Perjury is defined as the wilful and corrupt swear-

ing to any material matter or proceeding before any

Court, tribunal or officer having authority to admin-

ister oaths.

Subornation of perjury is the procuring by any

person or persons, of the commission of perjury by

any person lawfully sworn to tell the truth in a ma-

terial matter in any lawful proceeding in which an

oath may be administered.

You are instructed that for the purpose of this

case, the Register of the United States Land Office

is a person entitled, under the law, to administer an

oath in the matter of applications for land.

You are instructed that in an application to pur-

chase timber land of the United States, it is material

to know whether the applicant does in fact apply

to purchase the land in good faith, and to appro-

priate it to his own exclusive use and benefit, and

that he has not directly or indirectly made any agree-

ment or contract in any way or manner with any per-

son or persons whatsoever, by which the title which

he may acquire from the Government of the United
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States should inure in whole or in part to the benefit

of any person except himself. And the statute says

in express terms that the applicant must take the

oath before the Register or Receiver of the Land

Office, and if in taking such oath he shall swear

falsely, he shall be subject to the pains and penalties

of perjury.

It is not necessary, in order to justify a convic-

tion of one defendant, that the jury should be satis-

fied beyond all reasonable doubt that all the defend-

ants are guilty. It is sufficient, if the jury are satis-

fied beyond a reasonable doubt that any one or more

of the defendants conspired with any one or more

of the other defendants, or wTith any other person or

- persons, to commit the offense, alleged in the Indict-

ment, and that one of the overt acts set forth in the

Indictment was committed by any one of them to carry

into effect the unlawful conspiracy, and in such case

it would be the duty of the jury to find such defend-

ant or defendants thus shown to have conspired

guilty as charged. The jury has the right to find

any particular defendant not guilty, or to disagree as

to any particular defendant and to convict any two

of the defendants found beyond all reasonable doubt

to have so conspired together, or to convict any

one of the defendants so found to have so conspired

with any other person.

A relinquishment is not a conveyance or transfer

of title from one person to another, but is a mere

abandonment of the claim held by the claimant, the

result of which is to restore the lands embraced in

the relinquishment to the public domain.
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The applicant who has in good faith applied for

the purchase of timber land's in accordance with law

for his own use and benefit and who has not at the

time of making such application made directly or in-

directly any agreement or contract in any way or

manner with any person by wThich the title he might

acquire shall inure in whole or in part to any person

except himself, has the right at any time after mak-

ing the application to relinquish his claim and to

accept payment for his relinquishment. And in such

case neither the applicant nor the purchaser of the

relinquishment violates any law by such transaction.

The essence of the Indictment in this case is the

charge that the defendants on or about the 25th day

of October, 1906, wilfully knowingly, feloniously con-

spired, confederated and agreed together to commit

the crime of subornation of perjury in the manner

charged in the Indictment, and no matter what other

facts may appear in this case, this specific charge

must be proved by the prosecution beyond all reason-

able doubt, and if not so proven by the evidence ad-

mitted, the defendants must be found not guilty.

Unless the evidence in this case is sufficient to con-

vince the jurors to a moral certainty, that is, beyond

all reasonable doubt, that the conspiracy was actu-

ally entered into by the defendants or two of them,

or by one of the defendants and some other person,

to instigate or procure the four Frenches, Jacquette

and Prather, or some of them to appear at the Land

Office in Bedding, and falsely and corruptly make

oath that they respectively had not directly or in-

directly made any agreement or contract in any way
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or manner with any person or persons whomsoever

by which the title which he might acquire from the

Government should inure in whole or in part to the

benefit of any person except himself, the defendants

must be acquitted.

I charge you that although you should believe

from the evidence that the entrymen named in the

Indictment did on or about the 31st day of October,

1906, commit the crime of perjury, as in said Indict-

ment laid out, nevertheless, you cannot find the de-

fendants guilty of the crime of conspiracy to commit

the crime of subornation of perjury, unless you fur-

ther find from the evidence, beyond all reasonable

doubt, that they entered into a conspiracy to have

such perjury committed. In other words, the evi-

dence must convince your minds, beyond all reason-

able doubt, before you can return a verdict of guilty,

that the defendants conspired together or with some

other person or persons to corruptly suborn, insti-

gate or procure such entrymen to commit the crime

of perjury as in said Indictment set out.

The law does not in any respect prevent a pur-

chaser of public lands from the Government from sel-

ling his land or from relinquishing his location after

the location is made. His right of relinquishment

or sale is not restricted in the slightest degree. All

that the law denounces is the prior agreement to sell

or relinquish or acting for another in the purchase,

of making application for the use and benefit of some

other person.

I charge you in the same connection that the de-

fendants had the perfect right to acquire the lands
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of the entrymen after purchase from the Govern-

ment, or had the perfect right to seek to acquire such

lands from the entrymen, and you cannot find the

defendants guilty, in this case, unless you find from

the evidence, beyond all reasonable doubt, that at

the time of, or prior to, the location of the lands by

the entrymen that the defendants had conspired with

them that the title which they would obtain from the

Government should inure to their benefit or to the

benefit of some of them, in other words, unless there

was an agreement or understanding that the applica-

tion to be made was to be made for the benefit of the

defendants, or some of them.

I charge you, that in order to justify a verdict of

guilty against one or more of the defendants found

beyond all reasonable doubt to have conspired, as

charged in the Indictment, it is not necessary that

you should find that all of the applicants named in

the Indictment were suborned to commit perjury,

but it is sufficient for the purpose of this case if you

find beyond a reasonable doubt that the defendants,

or either of them, conspiring together or with any

other person for the purpose, suborned any one of

the applicants mentioned in the Indictment to com-

mit perjury as alleged in the Indictment. In other

words, it is as much a crime to suborn one person to

commit perjury as it is to suborn two or more per-

sons so to commit perjury.

In order to establish a conspiracy, evidence must

be produced from which the jury may reasonably

infer the joint assent of the minds of two or more

persons to the prosecution of the unlawful enter-
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prise, that is, they were acting together for the pur-

pose of bringing about the unlawful result, but the

joint assent of the minds of the parties to a conspir-

acy may be found by the jury, like any other ultimate

fact, as an inference from the other facts proven.

The evidence in proof of a conspiracy may be cir-

cumstantial. Though the common design is the es-

sence of the charge, it is not necessary to prove that

all the parties charged met together and came to an

explicit and formal agreement for an unlawful

scheme, or that they did directly, by words or in writ-

ing, state to each other what the unlawful scheme was

to be, and state to each other the details of the plans

and means by which the unlawful combination was

to be made effective. The offense is sufficiently

proved if the jury is satisfied that two or more of

the parties charged in any manner, or through any

contrivance, positively or tacitly came to a mutual

understanding to accomplish a common and unlaw-

ful design, followed by some act done by one of the

parties for the purpose of carrying it into execution.

In other words, where an unlawful end is sought to

be effected, and two or more persons actuated by the

common purpose of accomplishing that end, work

together in any way in furtherance of the unlawful

scheme, every one of said persons becomes a party to

the conspiracy, although the part he was to take

therein was a subordinate one, or was to be executed

at a remote distance from the other conspirator. It

is not necessary that each of the parties should in

person commit the unlawful act, if such act is a part

of the plan for which the combination is formed, for
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the unlawful agreement having been proven beyond

a reasonable doubt, the act of one in furtherance of

the conspiracy becomes the act of all.

You are further instructed that when once a con-

spiracy or combination is established, and a defend-

ant's connection therewith is shown by independent

evidence, then he is bound by the acts, declarations

and statements of his co-conspirators, that is, wrhile

the conspiracy is in process of execution, because in

that event, each is deemed to assent to, or command

wfhat is done by any other in furtherance of the com-

mon object.

Presumptions of fact are inferences as to the ex-

istence of some fact draw7n from the existence of

some other fact—inferences which common sense

draws from circumstances usually occurring in such

cases. Presumptions of facts are proved from cir-

cumstances or a particular case by means of the com-

mon experience of mankind. Men are presumed to

act according to their own interests. It is presumed

that regular and ordinary means are adopted for a

given end; so, where the means calculated to attain

a certain end appear to have been adopted, and the

end itself appears to have been attained, it is pre-

sumed that the accomplishment of such end was in-

tended.

It is a general presumption that a person intends

whatever is it natural and probable consequences of

his own actions, although this presumption is not a

conclusive one, and it may be rebutted by the evi-

dence or other circumstances occurring in the case.
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It is not necessary to charge or prove all of the

overt acts done or necessary to be done to render the

object of the unlawful conspiracy effective, or to

charge the unlawful conspiracy preceded to a suc-

cessful termination, as designed by the defendants.

It is enough, under any circumstances, unless inter-

rupted, the conspiracy might have accomplished its|

unlawful purpose, and if the jury believe, after con-

sidering all the evidence that the unlawful conspir-

acy charged in the Indictment to have been entered

into by the defendants, or any two of them, or

by any one of them and any other person or

persons, was entered into, and some of the

overt acts set forth in the Indictment was done

to carry it into effect, although the land con-

templated by the agreement may not have been ob-

tained, and the plan so to obtain it may have failed,

the jury will nevertheless be justified in finding the

defendants, participating in the conspiracy guilt,y

as charged.

You are further instructed that in determining

whether or not the conspiracy alleged in the indict-

ment was formed you may take into consideration

the acts of the parties in this case, the nature of those

acts, their declarations or statements, whether verbal

or in writing, made prior to October 31st, 1906, and

the character of the transactions, or series of transac-

tions with accompanying circumstances as the evi-

dence may disclose them as sources from which evi-

dence may be derived of the existence or non-exis-

tence of an agreement which may be expressed or im-

plied to do the alleged unlawful act; and if, after

considering all of such evidence, you are satisfied
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that the conspiracy alleged in the Indictment was

entered into by the defendants, or any two of them

or any one of them with some other person or per-

sons, and some one overt act mentioned in the In-

dictment was done to carry it out you will justified,

although there may be no direct evidence of such con-

spiracy, in finding the defendants so participating

guilty as charged.

The defendants have offered themselves as wit-

nesses in their own behalf, and it is your duty to

weigh their testimony carefully. In connection with

this, I now charge you that you are the exclusive

judges of the credibility of all the witnesses who have

testified in your hearing, and also as to what facts

have been proven in this case, and in judging of the

testimony of witnesses, you will consider not only

their manner upon the stand and the subject matter

of their testimony, but you will also consider whether

any of them had any motive which would probably

induce them to swerve from the truth, or whether

any witness has been impeached by proof, contra-

dictory statements made out of court, contradicting

testimony here given, or by proof that his reputation

for truth, honesty and integrity was bad. In deter-

mining the value of the testimony of the defendants,

or either of them, you are to look to the interest

which they may have in the result of this trial. The

law permits a defendant at his own request to testify

in his own behalf. Each defendant has availed him-

self of that privilege, his testimony is before you,

and you must determine how far it is credible, the

deep personal interest which he may have in the
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result of the trial should be considered by the jury

in weighing his testimony, and in determining how
far and to what extent it is worthy of credit. But

you are not to reject his testimony simply because

he is a defendant. You are to weigh his testimony

fairly and impartially for the purpose of determining

its credibility, and apply to it the same test that you

do in considering the testimony of any other wit-

nesses. You will look to his manner upon the stand,

his motives, and all other facts and circumstances in

the case which will enable you to form a conclusion

as to whether or not he told the truth in giving his

testimony. And if the testimony as given by the

witness impresses you as being truthful, as a matter

of course you must accept it and act upon it, and if

that testimony satisfies you that he is not guilty, or

if it raises in your mind any reasonable doubt as to

his guilt, the defendant so testifying is entitled to the

benefit of the doubt, and it would be your duty to re-

turn a verdict of not guilty as to such defendant.

The rules in reference to the presumption of inno-

cence and the burden of proof are among the funda-

mental principles of our law, and must be regarded

throughout your consideration of the evidence in this

case. All presumptions of law independent of evi-

dences are in favor of innocence, and every person is

presumed to be innocent of the offense charged until

he is proven guilty. If upon such proof there is a

reasonable doubt remaining the accused is entitled to

the benefit of an acquittal. Before you can convict,

the Government must overcome the presumption of

innocence by proving the defendants to be guilty
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beyond a reasonable doubt, and if the jury have a

reasonable doubt as to the guilt of either of the de-

fendants, you should acquit as to that defendant.

You are further instructed that a reasonable doubt

of the guilt of a defendant is a doubt based upon

reason, and which is reasonable in view of all of the

evidence—an honest, substantial misgiving, gener-

ated by insufficiency of proof, and not a capricious

doubt, unwarranted by the testimony; nor is it a

doubt born of a merciful inclination to permit the

defendant to escape conviction, or prompted by

sympathy with him or those connected with' him; it

must be supported by reason and not by mere conjec-

ture and idle supposition, irrespective of evidence.

In other words, it must be a doubt which is honestly

entertained by the jury after the consideration of all

the evidence.

A reasonable doubt is not a mere whim, but is such

a doubt as reasonable men may entertain after care-

ful consideration of all the evidence in the case. It

is such a doubt as reasonable men of sound judgment,

without bias, prejudice or interest, after calmly, con-

scientiously and deliberately weighing the testimony,

would entertain as to the guilt of the accused.

Something was said by counsel in regard to the

punishment which the law affixes for the crime with

which the defendants are charged.

You are charged that you have nothing to do with

the matter of punishment, you are not to vote for a

verdict of guilty on any belief that the defendants

would be leniently dealt with. You are not to refuse

to find a defendant guilty if you believe him to be
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guilty because you may suppose that he may be se-

verely dealt with. I will give you some additional

instructions which perhaps may seem a repetition of

those already given. You are to decide the case

according to the evidence, and no other consideration

should move you.

You are charged that mere probabilities are not

sufficient to warrant a conviction, nor is it sufficient

that the greater weight or preponderance of the evi-

dence supports the allegations of the indictment, nor

is it sufficient that upon the doctrine of chance it is

more probable that the defendants are guilty than

innocent.

To warrant a conviction the defendant must be

proved to be guilty, so clearly and conclusively that

there is not upon the facts shown by the evidence

any reasonable theory upon which he can be inno-

cent; and if the prosecution has failed to make such

proof, the jury should find the defendants not guilty.

You, Gentlemen, as I have heretofore told you, are

the exclusive judges of the weight of the evidence

here, and the credibility of the witnesses. Under

your oaths as jurors, you are to take into con-

sideration only such evidence as has been admitted

by the Court, and you should, in obedience to your

oaths, disregard and discard from your minds every

impression or idea suggested by questions asked by

counsel which were objected to, and to which objec-

tions were sustained.

The defendant is to be tried only on the evidence

which is before you, and not on suspicions that may
have been excited by questions of counsel.
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Every witness is presumed to speak the truth, but

this presumption may be repelled by the manner in

which a witness gives his testimony, by the character

of the testimony offered, by the motives that may

actuate a witness in offering his testimony, or by con-

tradictory evidence, and any witness found by you

to be wilfully false in a material part of his testi-

mony is to be distrusted by you in other parts.

You are instructed that where circumstantial evi-

dence is relied upon by the prosecution to support

any part of its case, such evidence must exclude

every other reasonable hypothesis than the guilt of

the defendant, otherwise it will be insufficient. Or,

stated in other words, in order to convict upon cir-

cumstantial evidence, the circumstances proved must

not only be consistent with the guilt of the defend-

ant, but it must be inconsistent with any other rea-

sonable theory which can be predicated upon the tes-

timony.

I charge you that in considering the evidence of

any witness in this case, you have the right to take

into consideration whether or not such witness, in

becoming a witness for the prosecution, expects

favors from such prosecution, or expects that he will

be leniently dealt with in the disposition of his own
case; and if you believe from the evidence facts or

circumstances in the case that such witness expects

favors from the prosecution, you have the right, and

it is your duty, to take such facts into consideration

in weighing his testimony. That will go simply to

the question of the motive which may actuate him in

testifying.
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Was there any evidence of good character in rela-

tion to any defendant except one ?

Mr. SCHLESINGER.—I believe only one—no,
two. I think one witness testified as to all three,

now I come to think of it.

The COURT.—I do not remember whether there

was any testimony in relation to any of the other

defendants than Dwinnell. You, Gentlemen, will

have to remember that for yourselves. This instruc-

tion is only applicable to the defendant in relation to

which such evidence was given.

The defendants have introduced evidence of good

character for truth, honesty, and integrity. If you

believe from the evidence that the good character of

the defendants for truth, honesty and integrity is

proven to your satisfaction, then such fact is to be

kept in view7 by you throughout all your deliberation,

and it is to be considered by you in connection with

the other facts in the case, and given such weight as

you think it is entitled to. If, after consideration of

all the evidence you believe that any defendant is

guilty as charged, why, then, it will be your duty to

return a verdict of guilty, notwithstanding proof of

good character.

You are charged that a witness may be impeached

by evidence that he has made at other times state-

ments inconsistent with his present testimony.

I repeat, quoting from the code of this State, you

are charged with the presumption that a witness

speaks the truth may be removed or repelled, by the

manner in which the witness testifies, by the char-

acter of his testimony, or by evidence affecting his
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character for truth, honesty or integrity, or by his

motives for testifying or by contradictory evidence,

and in this connection I charge you that you are the

exclusive judges of the credibility of any witness in

this case.

In other words, you must determine for yourselves

whether you believe the testimony of any witness or

not, and accordingly, as you believe, you will act.

With these instructions, you may retire, Gentle-

men, and deliberate on your verdict.

[Instructions Requested by Defendants and Re-

fused.]

The defendants requested certain instructions be-

fore the argument and in due time the defendants,

George W. Dwinnell and John Gilpin, requested the

Court to give certain instructions as follows, to wit

:

"I charge you that unless you find from the evi-

dence, beyond all reasonable doubt, that the entry-

men before their applications had unlawfully or

fraudulently made an agreement with the defendants

by which the title they, the entrymen, would acquire

from the United States, should inure to the benefit

of the defendants, it would be your duty to return a

verdict of not guilty.
'

'

The Court refused to give said instructions, and

the defendants before the retirement of the jury, and

within the time allowed by law and the rules of the

Court, duly excepted to such refusal.

"I instruct you that the Indictment filed herein

gives rise to no presumption of the guilt of the de-

fendants of the offense charged therein, nor does
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such Indictment give rise to any presumption against

the defendants of any kind whatever.

I further instruct you that such Indictment is not

evidence or proof in any sense and must not be con-

sidered or treated or acted upon by you as evidence

or proof against the defendants."

The Court refused to give said instructions and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

Court, duly excepted to such refusal.

"I instruct you that where circumstantial evidence

is relied upon by the prosecution to support any part

of its case, such evidence must exclude every other

reasonable hypothesis than the guilt of the defend-

ant, otherwise it will be insufficient.

That, in summing up the evidence, if you find any

reasonable explanation of any circumstances, relied

upon by the prosecution against the defendant, in-

consistent with defendants' guilt, you must find the

defendants not guilty.
'

'

The Court refused to give said instruction and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

Court, duly excepted to such refusal.

"If the jury are satisfied from the evidence that

the defendants have established a good character for

truth, honesty and integrity, then such good character

of itself may be sufficient to raise a doubt as to the

defendants' guilt."

The Court refused to give said instruction and the

defendants, before the retirement of the jury and
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within the time allowed by law and the rules of the

Court, duly excepted to such refusal.

The defendants in this case have introduced evi-

dence of their good character for truth, honesty and

integrity. If you believe from the evidence that the

good character of the defendants for truth, honesty

and integrity is proven to your satisfaction, then

such fact is to be kept in view by you throughout all

your deliberations, and it is to be considered by you

in connection with the other facts in the case , and if,

after a consideration of all of the evidence in the

case, including that bearing upon the good character

of the defendants, you entertain any reasonable

doubt of the defendants' guilt, then it is your duty to

return a verdict of not guilty.
'

'

The Court refused to give said instructions, and

the defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

court, duly excepted to such refusal.

"I charge you that if you find from the evidence in

this case that any witness have wilfully testified

falsely as to any material matter involved in the case,

it is your duty, under the law of this State, to dis-

trust the entire testimony of such witness."

The Court refused to give said instruction and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

court, duly excepted to such refusal.

"I charge you to return a verdict of not guilty in

this case for the reason that the evidence does not

warrant the submission of the case to the jury."
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The Court refused to give said instruction and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

court, duly excepted to such refusal.

"I advise you to return a verdict of not guilty in

this case because of the insufficiency of the evidence

given by the Government."

The Court refused to give said instruction and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

court, duly excepted to such refusal.

"I charge you that in considering the weight to be

given by you to the testimony of any witness in this

case you have the right to take into consideration the

animus or the bias of such witness, if such animus or

bias appears."

The Court refused to give said instruction and the

defendants, before the retirement of the jury and

within the time allowed by law and the rules of the

court, duly excepted to such refusal.

After the jury had returned a verdict of guilty the

Court set the 13th day of November, 1909, as the day

of sentence. Before sentence was imposed upon the

defendants, the defendants presented the following

motion in arrest of Judgment

:
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In the District Court of the United States, in and

for the Northern District of California.

No. 4630.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN, JOHN
D. GAGNON and REX F. DETER,

Defendants.

Motion to Arrest Judgment [in Bill of Exceptions],

The defendants in the above-entitled cause, before

Judgment, respectfully move the Court that for error

appearing on the face of the Indictment and upon the

face of the record, that Judgment for the Govern-

ment be arrested and withheld and the conviction

rendered herein be declared null and void.

Said motion is based on the following grounds

:

(1) That the Indictment herein fails to charge

the offense of conspiracy to commit the crime of

subornation of perjury against the United States.

(2) That the Indictment does not state facts suffi-

cient to constitute a public offense against the laws

of the United States.

(3) That the Indictment fails to charge that any

public lands of the United States were the subject

of any conspiracy.

(4) That the Indictment fails to charge that the

entrymen had applied to purchase any public lands

of the United States over which the Register and Re-

ceiver of the Land Office at Redding, California, had

jurisdiction.
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(5) That the Indictment fails to charge that the

entrymen had applied to purchase any public lands

situated within the Shasta or Redding Land District

of the United States.

(6) That the Indictment fails to charge that any

application was to be made to purchase any public

lands of the United States within the land District

over which the Register therein named had any jur-

isdiction.

(7) The Indictment fails to charge that the en-

trymen were to be induced, or were induced, or pro-

cured, to make entries of public lands of the United

States within the Shasta or Redding Land Districts,

or within any district over which the Register there-

in mentioned had jurisdiction.

(8) That the Indictment fails to charge that the

alleged perjury, or subornation of perjury, was to

occur in any proceedings for the entry or purchase

of land situated in the Shasta or Redding Land Dis-

tricts under the Timber and Stone Act.

(9) That the Indictment fails to charge that the

sworn statements referred to therein were to be veri-

fied by the oaths of the applicants before the Regis-

ter or Receiver of any Land Office within the District

where the lands wrere situated.

(10) That the Indictment fails to show that any

lands were subject to entry at the land office at

Shasta or Redding, or were subject to entry before

said Register.

(11) The Indictment fails to show or state a case

in which an}^ oath was required or permitted to be

administered by such Receiver, as it does not show
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that such Register had jurisdiction over the matters

therein referred to.

(12) The Indictment does not show that public

lands of the United States were to be entered or pur-

chased.

(13) The Indictment does not show that the said

Clarence W. Leninger had due or competent author-

ity, or any authority, to administer any oath to any

of the entrymen in the indictment referred to.

(14) The Indictment does not show that the said

Leninger was to administer an oath concerning lands

situate within the District over which he had juris-

diction.

Wherefore, defendants pray that said Judgment

be arrested and that no sentence be had therein.

And will ever pray.

R, S. TAYLOR,
S. C. DENSON,
BERT SCHLESINGER,
Attorneys for Defendants.

The defendants, George W. Dwinnell and John

Gilpin, hereby present the foregoing as their Bill of

Exceptions herein, and respectfully ask that the

same may be allowed, signed, sealed and made a part

of the records in this case.

R. S. TAYLOR,
S. C. DENSON,
BERT SCHLESINGER,

Attorneys for Defendants, George W. Dwinnell and

John Gilpin.

Dated January 10, 1910.
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[Notice of Presentation of Bill of Exceptions.]

To Robert T. Devlin, Esq., United States Attorney,

Northern District of California, and to A. P.

Black, Esq., Assistant United States Attorney.

You will please take notice that the foregoing con-

stitute and is the proposed Bill of Exceptions of the

defendants, George W. Dwinnell and John Gilpin,

in the above-entitled cause, and the said defendants

George W. Dwinnell and John Gilpin will apply to

the said Court to allow said Bill of Exceptions and to

sign and seal the same as the Bill of Exceptions here-

in.

R. S. TAYLOR,
S. C. DENSON,
BERT SCHLESINGER,

Attorneys for Defendants, George W. Dwinnell, and

John Gilpin.

[Stipulation Re Bill of Exceptions.]

It is hereby stipulated and agreed that the fore-

going Bill of Exceptions is correct and that the same

may be signed, settled, allowed and sealed by the

Court.

ROBT. T. DEVLIN,
United States Attorney,

A. P. BLACK,
Asst. United States Attorney,

Attorneys for the United States.

R. S. TAYLOR,
S. C. DENSON,
BERT SCHLESINGER,

Attorneys for Defendants, George W. Dwinnell and

John Gilpin.

Dated February 9th, 1910.
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Order Making Bill of Exceptions Part of the Record.

This Bill of Exceptions having been duly pre-

sented to the Court within the time allowed by law

and the rules of the court and within the time ex-

tended by Order of the Court duly and regularly

made, is now signed, sealed and made a part of the

Records in the case, and is allowed as correct.

JOHN J. DE HAVEN,
Judge of the District Court of the United States,

Northern District of California, Ninth Circuit.

March 1, 1910.

Due service of the within Proposed Bill of Excep-

tions of Defts., Dwinnell & Gilpin, by copy hereby

admitted this 10th day of January, 1910.

ROBT. T. DEVLIN,
A. P. BLACK,

Attorneys for United States.

[Endorsed] : Received Eebry. 9, 1910, and filed

Mar. 1, 1910. Jas. P. Brown, Clerk. By Francis

Krull, Deputy Clerk.

[Order Fixing Amount of Bail and of Cost-Bond.]

At a stated term of the District Court of the United

States of America, for the Northern District of

California, held at the Courtroom thereof, in the

City and County of San Francisco, on Monday
the 15th day of November, in the year of our

Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE HAVEN,
Judge.



272 George W. Dwinnell and John Gilpin vs.

No. 4630.

UNITED STATES OF AMERICA.

vs.

GEORGE W. DWINNELL and JOHN GILPIN.

On motion of Bert Schlesinger, Esqr., Atty., for

defendants, by the Court ordered that the bail of

each of said defendants on Writ of Error herein, be,

and the same is hereby fixed in the sum of $3,000.

Further ordered that the cost bond as to each of said

defendants on said Writ of Error be, and the same

is hereby, fixed in the sum of $250.

In the District Court of the United States, in and for

the Northern District of California.

No. 4630.

UNITED STATES OF AMERICA
vs.

GEORGE A. DWINNELL, JOHN GILPIN,

GEORGE D. GAGNON and REX F. DE^

TER,
Defendants.
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Writ of Error [Original].

The President of the United States of America,

to the Honorable the Judges of the District

Court of the United States for the Northern Dis-

trict of California, Greeting

;

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, or some of you,

between George W. Dwinnell and John Gilpin, plain-

tiffs in error, and the United States of America, de-

fendant in error, a manifest error hath happened, to

the great damage of the said George W. Dwinnell

and John Gilpin, plaintiffs in error, as by their com-

plaint appears:

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco, in the State of California, within

thirty days from the date hereof, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United

States should be done.
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Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, the 15th

day of November, in the year of our Lord one thou-

sand nine hundred and nine.

[Seal] JAS. P. BROWN,
Clerk of the United States District Court, Northern

District of California.

By Francis Krull,

Deputy Clerk.
Allowed by

:

JOHN J. DE HAVEN,
Judge.

Nov. 15, 1909.

[Endorsed] : No. 4630. In the District Court of

the United States, in and for the Northern District

of California. United States of America vs. George

W. Dwinnell, John Gilpin et al., Defendants. Orig-

inal Writ of Error. Filed Nov. 15, 1909. Jas. P.

Brown, Clerk. By M. Thomas Scott, Deputy Clerk.

Return to Writ of Error [Original].

The Answer of the Judges of the District Court of

the United States of America, for the Northern Dis-

trict of California, to the Within Writ of Error.

As within we are commanded, we certify under the

seal of our said District Court, in a certain schedule

to this Writ annexed, the record and all proceedings

of the plaint whereof mention is within made, with

all things touching the same, to the United States

Circuit Court of Appeals, for the Ninth Circuit,

within mentioned, at the day and place within con-

tained.
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We further certify that a copy of this Writ was

on the 15th day of November, A. D. 1909, duly lodged

in the case in this court for the within named defend-

ants in error.

By the Court

:

[Seal] JAS. P. BROWN,
Clerk United States District Court, Northern Dis-

trict of California.

By M. T. Scott,

Deputy Clerk.

In the District Court of the United States in and for

the Northern District of California.

No. 4630.

UNITED STATES OP AMERICA
vs.

GEORGE W. DWINNELL, JOHN GILPIN,

GEORGE D. GAGNON, and REX P. DE-

TER,
Defendants.

Writ of Error [Copy].

The President of the United States of America, to

the Honorable the Judges of the District Court

of the United States for the Northern District

of California, Greeting:

Because, in the record and proceedings, as also in

the rendition of the Judgment of a plea which is in

the said District Court, before you, or some of you,

between George W. Dwinnell, and John Gilpin, plain-

tiffs in error, and the United States of America,

defendant in error, a manifest error has happened,

to the great damage of the said George W. Dwinnell
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and John Gilpin, plaintiffs in error, as by their Com-
plaint appears

;

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if Judgment be therein given, that then,

under your seal, distinctly and openly you send the

record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together

with this Writ, so that you have the same at the city

of San Francisco, in the State of California, within

thirty days from the date hereof, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause further

to be done therein to correct that error, what of right,

and according to the laws and customs of the United

States, should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, the 15th

day of November, in the year of our Lord one thou-

sand nine hundred and nine.

[Seal] JAS. P. BROWN,
Clerk of the United States District Court Northern

District of California.

By Francis Krull,

Deputy Clerk.

Allowed by

:

JOHN J. DE HAVEN,
Judge.

Nov. 15, 1909.
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[Endorsed] : Filed Nov. 15, 1909. Jas. P. Brown,

Clerk. By M. Thomas Scott, Deputy Clerk.

[Citation on Writ of Error (Original).]

UNITED STATES OF AMERICA—ss.

The President of the United States, to the United

States of America, Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, in the State of California, within thirty

days from the date hereof, pursuant to a writ of

error duly issued and now on file in the clerk's office

of the United States District Court for the Northern

District of California, wherein George A. Dwinnell

and John Gilpin are plaintiffs in error, and you are

defendant in error, to show cause, if any there be,

why the judgment rendered against the said plaintiff

in error, as in the said writ of error mentioned,

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness, the Honorable JOHN J. DE HAVEN,
United States District Judge for the Northern Dis-

trict of California, this 15th day of November, A. D.

1909.

JOHN J. DE HAVEN,
United States District Judge.

Service admitted this 15th day of November, 1909.

ROBT. T. DEVLIN,
U. S. District Attorney.
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[Endorsed] : No. 4630. U. S. Circuit Court of Ap-

peals, for the Ninth Circuit. George A. Dwinnell

and John Gilpin, Plaintiffs in Error, vs. United

States of America. Citation on Writ of Error.

Filed November 15th, 1909. Jas. P. Brown, Clerk.

By M. Thomas Scott, Deputy Clerk.

Citation on Writ of Error (Copy).

UNITED STATES OF AMERICA,—ss.

The President of the United States to the United

States of America, Greeting:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of San

Francisco, in the State of California, within thirty

days from the date hereof, pursuant to a writ of error

duly issued and now on file in the clerk's office of

the United States District Court for the Northern

District of California, wherein George A. Dwinnell

and John Gilpin are plaintiffs in error, and you are

defendant in error, to show cause, if any there be,

why the judgment rendered against the said plain-

tiff in error, as in the said writ of error mentioned,

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Witness, the Honorable JOHN J. DE HAVEN,

United States District Judge for the Northern Dis-
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trict of California, this 15tli day of November, A. D.

1909.

JOHN J. DE HAVEN,
United States District Judge.

Service admitted this 15th day of November, 1909.

ROBT. T. DEVLIN,
U. S. District Attorney.

[Endorsed] : Filed November 15th, 1909. Jas. P.

Brown, Clerk. By M. T. Thomas Scott, Deputy

Clerk.

[Stipulation and Order Re Original Exhibits.]

In the District Court of the United States for the

Northern District of California.

No.

THE UNITED STATES OF AMERICA
vs.

GEORGE W. DWINNELL, and JOHN GILPIN,

Defendants and Plaintiffs in Error.

It is hereby stipulated and agreed that the Clerk of

the above-named court need not transmit a certified

copy or any copy of the original exhibits in the above-

entitled cause to the United States Circuit Court of

Appeals, for the Ninth Circuit, for the reason that

a true and correct copy of all the said exhibits are

contained and set forth in the bill of exceptions in

said cause that has been settled and filed herein ; that

if necessary the original exhibits may be referred
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to and procured from the clerk at the argument or

hearing of said cause in said Appellate Court.

Dated, San Francisco, CaL, May 31st, 1910.

R. S. TAYLOR,
S. C. DENSON,
BERT SCHLESINGER,

Attorneys for Defendants Above Named.

ROBT. T. DEVLIN,
U. S. District Attorney for the Northern District of

California.

So ordered.

MORROW,
U. S. Circuit Judge.

[Endorsed]: Filed May 31st, 1910. Jas. P.

Brown, Clerk. By M. T. Scott, Deputy Clerk.

[Certificate of Clerk U. S. District Court to Record.]

United States of America,

Northern District of California,—ss.

I, James P. Brown, Clerk of the District Court of

the United States, for the Northern District of Cali-

fornia, do hereby certify and return to the Honor-

able, the United States Circuit Court of Appeals,

for the Ninth Circuit, that the foregoing three

hundred and twenty-seven pages, numbered from 1

to 327, inclusive, form a true and complete tran-

script of the record, proceedings, pleadings, orders,

and judgments in said case, and the whole thereof,

as appears from the original record and files of said

court, made up pursuant to praecipe filed by Plain-
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tiff in Error. And I further certify and return that

I have annexed to said transcript, and included with-

in said paging the original citation, and Writ of

Error. •

I further certify that a true copy of the Writ of

Error was lodged with me for the defendant in error

on November 15th, 1909.

I further certify that the cost of said record,

amounting to one hundred eighty-one dollars and ten

cents ($181.10), has been paid by plaintiff in error.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court, at San Francisco,

in the Northern District of California, this 11th day

of June, A. D. 1910, and of the Independence of the

United States of America, the one hundred and

thirty-fourth.

[Seal] JAS. P. BROWN,
Clerk.

[Endorsed] : No. 1865. United States Circuit

Court of Appeals for the Ninth Circuit. George W.
Dwinnell and John Gilpin (Defendants), Plaintiffs

in Error, vs. The United States of America (Plain-

tiff), Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States District

Court, for the Northern District of California.

Filed June 15, 1910.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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No. 1865.

IN THE

United States Circuit Court 0! Appeals

FOR THE NINTH CIRCUIT

GEORGE W. DWINNELL and JOHN
GILPIN,

Plaintiffs in Error,

VS.

THE UNITED STATES OF AMER-
ICA,

Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED
STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF CALIFORNIA.

BRIEF OF COUNSEL FOR PLAINTIFFS IN ERROR.

GENERAL STATEMENT OF THE CASE.

The plaintiffs in error, George W. Dwinnell and

John Gilpin, were tried and convicted in the District

Court of the United States in and for the Northern

District of California under an indictment returned

by the Federal Grand Jury October 30, 1908, charging



them, together with Rex F. Deter and John Gagnon,

with having committed the offense of conspiracy to

commit the crime of subornation of perjury against the

United States.

On the trial it appeared that the defendant John

Gagnon had died after the finding of the indictment.

The Jury found the defendant Rex F. Deter not

guilty, but found the plaintiffs in error guilty.

From the judgment upon such conviction and from

orders of the trial Court denying a motion for a new

trial and a motion in arrest of judgment, plaintiffs in

error bring their cause to this Court relying upon cer-

tain assignments of error for a reversal of the judgment

herein, which said assignments of error appear in the

transcript of the record in this cause, and are herein

specifically referred to.

SPECIFICATIONS OF ERROR.

The defendants when arraigned demurred to the in-

dictment. (Trans., pp. 16 to 18.) The Court over-

ruled the demurrer (Trans., p. 19), and in doing so

filed a written opinion. (Trans., pp. 20 to 22.) Our

first assignment of error is that the Court erred in

overruling the demurrer to the indictment. (Trans.,

p. 41 ; Point I of Brief.)

Our second assignment of error is that the Court

erred in refusing to advise the jury to return a ver-

dict of "not guilty." (Trans., p. 42, Assignments of

Error V and VI; Point II of Brief.)

Our third assignment of error is that the Court

erred in refusing to give the following instructions to

the jury requested by the defendants:



(a) "If the jury are satisfied from the evidence

that the defendants have established a good char-

acter for truth, honesty and integrity, then such

good character of itself may be sufficient to raise

a doubt as to the defendants' guilt." (Trans., p.

41, Instruction No. 37; Point III of Brief.)

(b) "The defendants in this case have intro-

duced evidence of their good character for truths

honesty and integrity. If you believe from the evi-

dence that the good character of the defendants

for truth, honesty and integrity is proven to your

satisfaction, then such fact is to be kept in view

by you throughout all your deliberations, and it is

to be considered by you in connection with the

other facts in the case ; and if, after a consideration

of all the evidence in the case, including that bear-

ing upon the good character of the defendants, you

entertain any reasonable doubt of the defendants'

guilt then it is your duty to return a verdict of 'not

guilty'." (Trans., p. 42, Instruction No. 38; Point

III of Brief.)

Our fourth assignment of error is that the Court

erred in overruling the defendants' objection to the

question, "Did you ever hear the defendant, Dr.

" Dwinnell's, reputation for truth, honesty and in-*

" tegrity questioned in regard to land matters."

(Trans., pp. 48 and 192; Point IV of Brief.)

Our fifth assignment of error is that the Court erred

in refusing to admit the introduction by defendants of

testimony to show the good reputation of John D.

Gagnon. (Trans., pp. 48 and 245; Point V of Brief.

Our sixth assignment of error is that the Court

erred in denying defendants' motion for a new trial.

(Trans., p. 43; Point VI of Brief.)
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Our seventh assignment of error is that the Court

erred in denying defendants' motion in arrest of judg-

ment. (Trans., p. 43; Point VII of Brief.)

Our eighth assignment of error is that the Courtt

erred in rendering judgment against the defendants.

(Trans., p. 49; Point VIII of Brief.)

Our ninth assignment of error is that the court erred

in overruling defendants' objection to the introduction

in evidence of relinquishments. (Trans., pp. 46, 69,

103, 150. Point IX of Brief.)

The ninth, tenth, eleventh and twelfth assignments

of error (Trans., pp. 46, 69, 128, 103 and 150) relate

to the admission in evidence of certain relinquishments

and of conversations concerning the filing of such re-

linquishments. This testimony was admitted in face

of numerous and persistent objections on the part of

the plaintiff in error and we contend that under the

recent United States Supreme Court decisions of Wil-

liamson vs. U. S., 207 U. S. 425, and Biggs vs. U. S.,

29 Sup. Ct. Rep. 184, October term, 1908, the admis-

sion of this testimony constituted fatal error. This

point, however, is discussed at length and in detail un-

der assignment of this brief commencing with page

60.

I.

THE COURT ERRED IN OVERRULING THE
DEMURRER TO THE INDICTMENT.

A. BECAUSE THE INDICTMENT DOES
NOT STATE FACTS SUFFICIENT TO CON-
STITUTE A CRIME AGAINST THE UNITED
STATES.



The indictment beginning on page 5 of the transcript

of record in substance charges

:

That the defendants, * * * October 25, 1906,

* * * in Siskiyou County, California, * * *

did conspire * * * to commit the crime of subor-

nation of perjury against the United States * * *

committed as follows: Said defendants did * * *

conspire * * * to suborn, instigate and procure

James Frederick French and five others named to

commit the offense of perjury * * * by ap-

pearing before Land Register Leininger at Red-

ding on October 31, 1906, and respectively take

oath to a sworn statement under the Timber and

Stone Land Acts of the United States in which

sworn statements each of the affiants so named

should swear that he did not apply to purchase the land

described in said sworn statement for speculation but

in good faith to appropriate it to his own exclusive use

and benefit, and that he had not directly or indirectly

made any agreement or contract or in any way or

manner with any person * * * by which the title

he might acquire from the Government of the United

States would enure in whole or in part to the benefit

of any person except himself ; which said swTorn state-

ment after being sworn to would be filed * * * by

each of said persons respectively and which sworn

statement so to be sworn to and filed should be known

by each of said applicants to be false in the material

matter therein to be sworn to—in this : THAT EACH
OF THE SAID APPLICANTS AT THE TIME
HE WAS SWEARING HAD AN AGREEMENT
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BEFOREHAND AND AN EXPRESS UNDER-
STANDING; THAT THE TITLE HE WAS TO
SECURE (and the land he was to apply for) was for

the benefit of the said defendants and the defendants all

the time knew that the said sworn statements so to be

filed would be wilfully FALSE IN THE SAID MA-
TERIAL MATTER JUST BEFORE STATED.
We have included the words "and the land he was

to apply for" in parenthesis to point out the fact that

these words were not included in the sworn statements

and not in the Statute which sets forth what oath must

be taken in such case.

The foregoing is the substance of the charge of con-

spiracy contained in the indictment.

THE INDICTMENT DOES NOT CHARGE
THAT ANY OF THE LANDS WERE PUBLIC
LANDS OF THE UNITED STATES.

The charging part of the indictment is to be found

on page 6 of the Transcript and terminates at the top of

page 8.

In Hayes vs. United States, ioi Fed. 819, the Circuit

Court of Appeals declared invalid an indictment lack-

ing the elements here pointed out. The Court, in that

case said, "The first count in the indictment fails to

" describe any of the acts which constituted the con-

" spiracy. It does not charge what lands Gifford was

"prevented from entering, NOR THAT THEY
"WERE PUBLIC LANDS. This count is there-

" fore clearly bad and no conviction thereunder can

" be sustained."

It will be noticed that the indictment in the case at
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bar does not describe the lands as being in any certain

County, or located in certain Township, nor does it

even refer to the lands (the alleged subject of the con-

spiracy) as being lands of the United States. The in-

dictment does not show whether these lands were sit-

uated in this country. They may have been situated,

for all that appears in the indictment, in some foreign

country, and this leads us to another point in the same

connection.

A. THERE IS NO ALLEGATION IN THE
INDICTMENT THAT ANY OF THE LANDS
WERE SUBJECT TO ENTRY AT THE RED-
DING LAND OFFICE.

If these lands were not so subject to entry, then

the alleged false swearing was not material. The au-

thority of the receiver to administer an oath is confined

to applications for land within his district. If a Reg-

ister of the Shasta Land District he would have no

authority to administer an oath to the applicant of

public lands in the Marysville district, or in the Sacra-

mento district, or in the San Francisco district, or in

the Oklahoma district.

If the sworn statement should be for lands in some

district other than the one over which he has jurisdic-

tion, he would have no power to administer the oath,

nor would he have power to receive a sworn statement

covering any land not within his district.

It does not appear anywhere in the indictment that

the entrymen were to apply for any public lands within

the Shasta Land District, or that the sworn state-

ments filed by the entrymen were for public lands



8

within that district, or that they were for public lands

within the State of California, hence the jurisdiction or

authority of the receiver or register does not appear

affirmatively or otherwise. More especially is this true

as there is no statement in the indictment that Leinin-

ger, the registrar, was authorized to administer an oath

in any case where the laws of the United States would

authorize an oath to be administered.

The following public land provisions conclusively

show, that the indictment is defective in the particulars

enumerated.

Section 2256 of the Revised Statutes (6 Fed. Stat,

Annotated page 236) establishes the boundaries of 93

land districts, the section reading: "The following

" boundaries of the 93 land districts with the location

" of the respective land offices are established until

" changed in pursuance of the law."

Number 42 is the Shasta Land District, lands district

bounded as follows:

" Beginning on the northern boundary of the

State of California, where the line ranges between

10 and 11 M. D. M. intersects State boundary;

thence east of said boundary to the intersection of

the line between ranges 5 and 6 East."

Section 2234 provides: "That there shall be ap-

" pointed by the President, by and with the advice and

" consent of the Senate, a register of the land office

" and a receiver of public moneys for each land district

" established by law, who shall have charge of and
" attend to the sale of public lands within their respec-

" five districts"



Section 2246 provides: "That the register or re-

" ceiver is authorized and it shall be their duty to ad-

" minister any oath required by law in connection with

" the entry or purchase of any tract of the public
11 lands."

Under Subdivision 2 of the Timber and Stone Act,

page 1546, vol. 2, U. S. Compiled Statutes, in provid-

ing for the statement "that he has not directly, or in-

directly, made any agreement or contract in any way or

manner, etc.," which statement must be verified by the

oath of the applicant before the register or receiver of

the land office within the district where the land is

situate and if any person taking such oath swear falsely

in the premises, etc.

We have been unable to find a case of this charac-

ter in which the indictments, omitting some description

of the lands, were upheld by the Courts.

In Dealey vs. United States, 153 U. S. 539, the in-

dictment was severely criticized for insufficiency of de-

scription. Nevertheless the description was "large

" tracts of land in the County of Rollette, State of

" North Dakota, said lands being public lands of the

" United States open to entry under the homestead

" laws at the local land office of the United States at

" Devils Lake City in said State." The Court held

that notwithstanding that no tract was named by num-

ber of section, township and range the language was

broad enough to include any public lands within that

county subject to homestead entry at that land office.

Said the Court: "It is enough that their purpose and

"their conspiracy had in view the acquiring of some
" of those lands and it is not essential to the crime that
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" in the minds of the conspirators the precise lands had
" already been identified."

The indictment in this case does not show that the

defendants had agreed to acquire any public lands

subject to entry at the office of the Shasta Land Dis-

trict. We concede that the particular tract of land

selected need not be described, but the indictment

should have CONTAINED AN ALLEGATION that defend-

ants had in view the acquirement of public lands and

that these public lands were situate within Shasta

County, and subject to entry in the land office of that

county.

In the case at bar, however, we are not told where

the lands were situated, whether in San Francisco

County or Shasta County; whether in California or

New York; whether in the United States or Mexico.

In Nurenberg vs. United States, 156 Fed. 724, the

allegations of the indictment in the particulars re-

ferred to here were assailed. The allegations were:

"Did instigate and procure one Chas. S. Ely to appear

" in person before the register and receiver to make and

" subscribe before him, the said Fox, receiver, as afore-

" said, a certain oath and affidavit, then and there re~

" quired by the laws of the said United States in sup-

" port of a certain application in writing of him, then

" and there made to the register of the said land office,

" that is to say, a certain application, in writing to enter

" under the Homestead Laws of the United States, sub-

" ]ect to entry at the said land office!' (Here is set out

"a description of the land.) "And by such oath so

" made to enter the said lands."
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Then there is an allegation: "He, the said Fox, then

" and there being such receiver, as aforesaid, and hav-

" ing due and competent authority to administer such
11 oath to said Ely."

The indictment in the case at bar omits the descrip-

tion of the lands ; does not state that the lands were pub-

lic lands; does not state that they were situated within

that district; does not state that they were situated

within the United States; does not state that they were

subject to entry at the land office at Redding; and does

not state that Leininger, the register mentioned in the

indictment, had any authority to administer the oath to

the entrymen.

The allegations in the Nurenberg case are quite full

and complete as compared with the allegations in the

indictment here under consideration. Nevertheless in

the Nurenberg case the indictment was criticised as

being inartificially drawn. In that case we have a case

perhaps of insufficiency of description. In the case at

bar an essential element of the ofTense is omitted. Ours

is a case of complete absence of description, of com-

plete absence of attempted description and is defective

not only in mere matters of form but in substance. It

is fatally defective in that (a) it fails to show any

authority on the part of the officer to administer the

oath; (b) it fails to show that any property of the

United States was the subject of the alleged con-

spiracy.

If this indictment may be upheld, the District At-

torney in all future indictments might well omit all

allegations from his indictment and content himself

with simply naming the defendant.
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There is nothing in the charging part of the indict-

ment by which it can even be inferred that Leininger

had power to administer the oath in question. The in-

dictment does not state that he had any such power, nor

does it state that the lands (not public lands) were

within his district. The register or receiver has power

only to administer an oath to the applicant within the

district where the land is situated and over which he

has jurisdiction.

The indictment here does not charge that the land

is any portion of the lands embraced within district

number 42 of the Shasta Land District, and the Uni-

ted States is not charged with ownership.

All of the cases recognize the principle, that the

failure to allege that the lands were public land subject

to entry is a fatal defect, and should be held defective

on a motion in arrest of judgment. The demurrer in

this case sufficiently covers all of these grounds.

(Trans., p. 31-18.)

There is no allegation in the indictment that the oath

was administered in a case in which the laws of the

United States authorized the oath to be administered)

and the law does not authorize the oath to be admin-

istered unless the lands were situated in the particular

district presided over by the officer administering the

oath.

In the Nurenberg case, 156 Fed. 724, the allegation

clearly disclosed that the applicants were to make entry

of homestead lands specifically described under the

homestead laws of the United States subject to entry

at the United States Land Office at Meno, North Da-

kota.
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Tested by the principle laid down by all the au-

thorities and particularly in Hayes vs. United States,

101 Fed. 819, supra, this indictment cannot escape

condemnation.

The indictment in the case at bar fails to state that

these lands were subject to entry at the United States

Land Office at Redding.

In the Williamson indictment, 207 U. S. Supreme

Court 425, we find this allegation: "The suborning

" of a large number of persons to go before a named
" person, stated to be a United States Commissioner of

" the District of Oregon and in proceedings for the pur-

" chase and entry of land in such district" The indict-

ment described the lands and was sufficient in that re-

gard. The case was reversed on other grounds.

This indictment was found under Section 5440 R. S.

of U. S., which provides that "if any two or more per-

sons conspire either to commit an offense against the

United States or to defraud the United States in any

manner or for any purpose and one or more of such

parties, do any act to effect the object of conspiracy,"

etc. It will thus be seen that in addition to the common

law conspiracy the Statute requires the commission of

an overt act to constitute a crime. This is called by

some writers the locus penitentiae, or period of repent-

ance; that is, that between the period of the consum-

mation of the conspiracy and the time of the overt act

in furtherance thereof there is a period of repentance,

or to put it in still another way, no offense can be com-

mitted until the period of repentance is exhausted by

the commission of an overt act. The conspiracy, how-

ever, must be as clearly and distinctly charged in an
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no overt act was required. This is the reason for rule

laid down in

United States vs. Britton, 108 U. S. 109.

With this distinction clearly in mind, let us examine

the indictment.

To begin with, it charges a conspiracy; but that alone

is not sufficient under the statute. It must be a con-

spiracy to commit a crime and the crime charged is

subornation of perjury. In setting forth the crime of

subornation of perjury in an indictment, the perjury

must be as fully charged as if it were an indictment for

that crime itself.

Coming back again to the indictment in question, we

find that the only perjury set forth in the charging part

(which is all found on pp. 6 and 7 and the first two

lines of p. 8, transcript) is the taking of the oath re-

quired in the Timber and Stone application to the ef-

fect that the applicant did not apply to purchase on

speculation, etc., and that he had not made a contract

by which the TITLE HE MIGHT ACQUIRE
FROM THE GOVERNMENT OF THE
UNITED STATES would inure to another, and that

"said sworn statements should be known by each of the

applicants to be false in this that each of the persons at

the time of so subscribing * * * had an agree-

ment beforehand and an express understanding THAT
THE TITLE HE WAS TO SECURE was for the

benefit of said defendants." We have not included the

words "land he was to apply for" in the statement of

the charge for the reason that an affidavit to such ef-
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feet is not contemplated by the Timber and Stone Act,

and for the further reason that in legal effect the ex-

pression is synonymous with the words "title he was to

acquire." Such was the view taken by the trial Court,

for it was held in the opinion on the demurrer that no

crime had been charged of making dummy applica-

tions, or attempting to defraud the Government, nor had

an offense been stated under the first clause of the Tim-

ber and Stone Act relating to purchase on speculation.

The Court said: "It will be observed that the con-

spiracy, as charged in the indictment lies within very

narrow limits." "The indictment DOES NOT
CHARGE THAT THE DEFENDANTS CON-
SPIRED TO DEFRAUD THE UNITED STATES
by procuring the persons named in the indictment to

cover the land applied for with dummy or temporary

applications for the purpose of obstructing or prevent-

ing the entry of such land by BONA FIDE applicants

and which dummy applications were to be relinquished

upon the request of the defendants, NOR DOES IT

CHARGE that the defendants entered into a con-

spiracy to suborn the persons filing such dummy ap-

plications to commit perjury in swearing to that part

of their respective applications which recites that the

applicant does not apply to purchase ON SPECULA-
TION, BUT IN GOOD FAITH TO APPRO-
PRIATE IT TO HIS OWN EXCLUSIVE USE
AND BENEFIT."

There is, therefore, no doubt but that the charging

part of the indictment limits the same to a contract

for the transfer of title, and this the trial Court so cor-

rectly held.
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Having clearly in mind then that the indictment

charges that these entrymen had an agreement and an

express understanding prior to the time that they made

their entry upon the several pieces of land that THE
TITLE WHICH THEY WERE TO ACQUIRE
FROM THE GOVERNMENT should go to the de-

fendants, or at least to some persons other than them-

selves, let us examine the allegations of overt acts and

ascertain whether they are in furtherance of such al-

leged agreement. They are that the defendants did

cause the entrymen to go to the land office in Red-

ding, stand in line, etc., to take their oath and to make

their filings, and further (the same being the ultimate

culminating overt act into which all prior acts were

merged) that said Dwinnell did procure relinquish-

ments from said applicants and did pay Two Hun-

dred Dollars therefor "AS THE PRICE THERE-
TOFORE AGREED UPON BEFORE THE FIL-

ING OF THE SAID APPLICATIONS IN THE
UNITED STATES LAND OFFICE AS AFORE-
SAID FOR WHICH THE SAID (applicant) WAS
TO TAKE UP THE LAND AND MAKE HIS

SWORN STATEMENT FOR THE BENEFIT
OF SAID GEORGE W. DWINNELL.
Can anything then be clearer than that the con-

spiracy charged in the indictment was an agreement

by which the applicants were to acquire title to the

land and then convey the same to defendant, while in

the overt act set out, the applicants were to acquire no

title at all and therefore were to transfer nothing to the

defendant or defendants?
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The Government was held to the charge as laid and

to the statement of overt acts as alleged in the indict-

ment. One contradicted the other. One showed an

agreement of one nature ENTERED INTO, while

the other showed an agreement of an entirely different

nature PERFORMED.
Such an indictment is fatally defective, should have

been so held by the trial Court and should now be so

held by this Court.

This is an obvious proposition and we should not

incumber the record with authority, but we cite:

Commonwealth vs. Dean, 109 Mass. 349.

B. THE INDICTMENT IS FURTHER DE-
FECTIVE IN THAT IT FAILS TO CHARGE
WHAT LANDS THE PERJURY ALLUDED
TO, OR THAT THE OATH WAS TO BE
TAKEN BY THE REGISTER OR RECEIVER
OF THE LAND OFFICE WITHIN THE DIS-

TRICT WHERE THE LAND IS SITUATED.
The Timber and Stone Act provides "that any per-

son desiring to avail himself of the provisions of this

act shall file with the register of the proper district a

written statement in duplicate * * * designating

BY LEGAL SUBDIVISIONS THE PARTICU-
LAR TRACT OF LAND HE DESIRES TO PUR-
CHASE * * * which statement MUST be veri-

fied by the oath of the applicant before the register or

the receiver of the land office WITHIN THE DIS-

TRICT WHERE THE LAND IS SITUATED."
The language of the act is clear and explicit, and in

charging the conspiracy, the description of the land,
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so that it may be determined to be within the Redding

Land District, is as essential as any other element of

the crime.

The indictment is divided into, first, the charging

part in which is set forth the common law offense of

conspiracy, and, second, the allegations of overt acts.

In order that the Court may have before it the crime

charged in the indictment, we herewith print that part

of the indictment charging the offense.

"The Grand Jurors of the United States of

America, within and for the District aforesaid, on

their oath present; That

GEORGE W. DWINNELL, JOHN GILPIN,
JOHN D. GAGNON and REX F. DETER,

hereinafter called the 'defendants', each late of the

Northern District of California, heretofore, to-wit,

on or about the twenty-fifth day of October, in the

year of our Lord one thousand nine hundred and
six, in the County of Siskiyou, in the State and

Northern District of California, then and there

being, did then and there wilfully, unlawfully,

knowingly and feloniously conspire, confederate

and agree together and with divers other persons, to

the Grand Jurors aforesaid unknown, to commit the

crime of subornation of perjury against the United

States, committed as follows; that they, the said

George W. Dwinnell, John Gilpin, John D. Gag-

non, and Rex F. Deter, the defendants herein, did

then and there so conspire, confederate and agree

together to unlawfully, wilfully and corruptly

suborn, instigate and procure James Frederick

French, Benjamin F. French, Frederick M.
French, Samuel L. French, Clarence M.
Prather, and Arthur W. Jacquette, to commit
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the offense of perjury in the State and North-

ern District of California, by appearing before

Clarence W. Leininger, the duly appointed,

qualified and acting Register of the United States

Land Office at Redding, California, on the thirty-

first day of October, in the year of our Lord one

thousand nine hundred and six, and respectively

take an oath to a sworn statement under the Tim-
ber and Stone Lands Acts of the United States, in

which sworn statements each of the affiants so

named should swear that he 'did not apply to pur-

chase the land described in said sworn statement on

speculation, but in good faith to appropriate it to

his own exclusive use and benefit, and that he had

not directly or indirectly made any agreement or

contract or in any way or manner with any person

or persons whomsoever, by which the title he might

acquire from the Government of the United States

would inure in whole or in part to the benefit of

any person except himself.' Which said sworn

statements after being so sworn to before the said

Clarence W. Leininger, Register as aforesaid, were

to be filed in the said United States Land Office at

Redding, California, by each of the persons so sub-

scribing and swearing to the said sworn statement

respectively, and which sworn statements so to be

sworn to and filed with the Register of the United

States Land Office as aforesaid, should be known by

each of the said applicants to be false in the ma-

terial matter therein to be sworn to, in this, that

each of the persons at the time of so subscribing and

swearing to his respective sworn statement, had an

agreement beforehand, and an express understand-

ing that the title he was to secure, and the land he

Was to apply for in his sworn statement, was for the

benefit of the said defendants; and the defendants
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and each of them, then and there at the time of so

conspiring as aforesaid, well knew that the said

sworn statements aforesaid, so to be filed, would be
wilfully false in the said material matter just be-

fore stated."

It will be observed that the charge says that the ap-

plicants were to "take an oath to a sworn statement un-

der the Timber and Stone Lands Acts" and that he

should swear that "he did not apply to purchase the

land described in said sworn statement" and "which

sworn statement after being so sworn to before the said

Clarence W. Leininger, Register as aforesaid," "and

which said sworn statements so to be sworn to * * *

should be known to be false," etc. There are also two

or three other references to sworn statements, but no-

where is there a description of the lands, a recital of

the land district in which they are situated, or in fact

anything to show that the Register before whom the

oath was taken was the "Register * * * of the

land office within the district where the land is sit-

uated" as is required by the Statute.

The charging part of the indictment does not state, as

it might have done, that the application was for Public

Lands in the Redding Land District. It does not even

contain a description of the land from which possibly

judicial notice of the District in which the lands were

situated might be had. It does not state that the sworn

statements referred "to lands hereafter described

herein." Instead it ends the charge without any ref-

erence to the lands or the district in which they are

situated.
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If, in view of the Statute, the location of the lands

is not material, we ask what then is essential?

The balance of the indictment is a recital of overt

acts and any reference to the lands or description there-

of contained therein can in no way supply the omission

in the charge.

In an indictment for conspiracy under Section 5440,

R. S., the conspiracy must be sufficiently charged; and

it cannot be aided by the averments of acts done by one

or more of the conspirators in furtherance of the ob-

ject of the conspiracy.

United States vs. Britton, 108 U. S. 199;

United States vs. Pettibone, 148 U. S. 197.

No essential element of the crime can be omitted

without destroying the Whole pleading. The omission

cannot be supplied by implication.

United States vs. Hess, 8 Sup. Ct. Rep. 573

;

United States vs. Brace, 149 U. S. 870.

In Hayes vs. United States, 101 Fed. 819, the Cir-

cuit Court of Appeals declared invalid an indictment

lacking the very elements pointed out here. The

Court said:

"The first count in that indictment fails to de-

scribe any of the acts which constituted the con-

spiracy. It does not charge what lands Gifford was

prevented from entering, nor that they were public

lands. This count is therefore clearly bad and no

conviction thereunder can be sustained."

In the recent case of Conrad vs. United States (con-

spiracy), 127 Fed., 799, the Circuit Court of Appeals

said:
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"To constitute a good indictment it must charge

that the conspiracy was to do some act made a crime

by the laws of the United States. When the crimi-

nality of the conspiracy consists of a crime to com-

pass or promote some criminal or illegal purpose,

that purpose must be fully and clearly stated. * * *

It follows as a rule of criminal pleading that in an

indictment for conspiracy under Section 5440, the

conspiracy must be sufficiently charged and that it

cannot be aided by the averments of acts done by

one or more of the conspirators in furtherance of

the object of the conspiracy."

In Evans vs. United States, 153 U. S. 584, the Court

said:

"The indictment must fully, directly and ex-

pressly, without any uncertainty or ambiguity, set

forth all the elements necessary to constitute the of-

fense intended to be punished. The crime must be

charged with precision and certainty and every in-

gredient of which it is composed must be accurately

and clearly alleged."

The indictment is therefore insufficient in that it

fails to locate the lands, to state that they are public

lands subject to entry or to state that the oath was taken

before the Register of the Land District in which the

lands are located.

The demurrer thereto should therefore have been

sustained.

C. THE INDICTMENT WAS FATALLY
DEFECTIVE IN THAT IT FAILED TO AL-

LEGE THAT THE DEFENDANTS KNEW
THAT THE APPLICANTS KNEW THAT THE
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OATH THAT THEY TOOK WAS FALSE.
(Trans., p. 17.)

It should be premised that though solicitation to

commit perjury was indictable at common law, it is

not so made by statute and is not an offense against

the United States.

That, therefore, unless and until the applicants ac-

tually commit perjury, no crime of subornation of per-

jury is committed.

THEREFORE, it is essential to the guilt of the

defendants that the applicants should know that they

are about to swear falsely, and when swearing, that

they are swearing falsely and that the defendants must

know that the oath is false, and further that the de-

fendants must know that the applicants know that they

are about to swear, and when they do swear that they

are swearing falsely, or the crime of subornation of

perjury is not committed.

In brief, it is not enough that the applicants knew

and that the defendants knew the falsity of the oath.

The defendants must know that the applicants knew

the falsity of the oath.

There is no allegation from the beginning to the

end of the statement that the defendants knew that the

applicants knew the falsity of the oath therein alleged

to have been taken. It is submitted that the indictment

is fatally defective in this respect.

United States vs. Evans, 19 Fed. 912;

People vs. Ross, 103 Cal. 425;

Commonwealth vs. Douglass, 46 Mass. 244;

United States vs. Dennee, 3 Woods, 39.
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We call particular attention to the case of United

States vs. Evans, supra, in which the trial judge in the

case at bar participated for the defendant, and in which

it is stated: "To sustain an indictment for procuring a

person to commit perjury it is obviously necessary that

perjury has in fact been committed. It cannot be com-

mitted unless the person taking the oath not only swears

to what wfas false but does so wilfully and knowingly.

He who procures another to commit perjury must not

only know that the statements to be sworn to are false,

but also that the person who is to swear to them knows

them to be false, for unless the witness has that knowl-

edge the intent to swear falsely is wanting and he com-

mits no perjury."

The above case was cited with approval and fol-

lowed in People vs. Ross, supra, in an opinion written

by J U(ige Van Fleet, and the above quotation from the

Evans case was made a part of the opinion.

There is no allegation in the indictment in the case

at bar that the defendants knew that the applicants

knew that the oath they took was false. It may be said

that this might be inferred from that part of the indict-

ment charging the making of a contract on the part of

the applicants to the effect that the title which was to

be acquired was to be transferred to the defendants.

Such inference, however, cannot be drawn from the

language of the indictment, for the indictment does not

state that the contract was made with the defendants at

all. It merely states, "that each of the persons so swear-

ing had an agreement * * * that the title he was

to secure was for the benefit of the defendants."
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It was possible for the applicants to have made a

contract with John Doe for the benefit of the defend-

ants and in the making of such contracts the defendants

would have no knowledge of the intention or state of

mind of the applicant. The indictment charges that

the applicants knew that the affidavit which they were

to make would be false, and it also charges that the de-

fendants knew that the affidavit was false, but nowhere

does it charge that the defendants knew that the appli-

cants knew that the oath they were to make would be

false, save except as it might be inferred from the other

language in the indictment, and the above argument

shows that there is no language in the indictment from

which such an inference can be drawn.

This was the point in the case of People vs. Ross,

supra, where a will was contested by the widow of de-

ceased, and it was claimed that subornation of perjury

was committed by one Ross in the interest of said

widow, Isabella McKenney by name, but whose maiden

name was Ida Maud Nicholaus. The indictment

charged: "That the defendant Ross, in the interest of

said contestant and for the purpose and end of having

her declared and adjudged the widow of said deceased,

and entitled to share in his estate, procured one Ida

Maud Nicholaus to appear as a witness at the trial and

falsely swear on behalf of said contestant, Isabella Mc-

Kenney, that she, the said Ida Maud Nicholaus, was

married to the said Joseph McKenney in his lifetime,

and was then at the time of said trial the widow of

said deceased/

The indictment had previously alleged that Isabella
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McKenney was the contestant and this allegation was

followed by the language quoted above to the effect

that said Ross, in the interest for said contestant and

for the purpose of having her decreed the widow, pro-

cured the said Ida Maud Nicholaus to swear that she

was married to the said Joseph McKenney in his life-

time and was then and at the time of said trial the

widow of the said deceased. The Court held that any

evidence regarding the oath taken by said Ida Maud
Nicholaus would be immaterial, as the indictment

failed to allege that she and Isabella McKenney were

one and the same person. Without any great stretch of

imagination it could have been inferred from the lan-

guage employed that they were one and the same per-

son, but following the well settled rule that the charge

in the indictment must be stated specifically and clearly

and that the same may not depend upon inference or

argument, the Court held the indictment to be de-

fective.

In the opinion in United States vs. Dennee, supra, it

is said: 'Tested by the authorities both counts of the

indictment are bad, first, because they do not aver that

the defendants knew that the testimony which they in-

stigated the witness to give was false, and second, be-

cause there is no averment that the defendants knew

that the witness knew that the testimony that she was

instigated to give was false."

D. THE INDICTMENT IS FURTHER DE-

FECTIVE IN THAT PERJURY CANNOT BE

PREDICATED ON THE STATEMENT OF A
WITNESS THAT A CONTRACT DOES OR
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DOES NOT EXIST, OR THAT HE OR ANY-

ONE ELSE HAS OR HAS NOT MADE A CON-

TRACT OR AGREEMENT IN REGARD TO
ANY MATTER.
Whether or not a contract was made, or whether or

not there is an existing contract is a mixed question of

law and fact, or perhaps, to speak more accurately, it

is a question of law on a given or proved state of facts.

A layman is not an expert in questions of law, hence it

has been held that perjury cannot be predicated on the

statement of a layman that he has made or has not made

a contract or agreement, or that a contract or agree-

ment does or does not exist even though the statement

be shown to be false.

Whether or not such a contract was made, whether

or not a contract exists depends upon the opinion of

the layman as to the legal effect of certain facts. The

layman, if he knows, may testify to the existence or non-

existence of facts, and his testimony, if false, and the

other conditions exist, might be perjury, but he can-

not be convicted of perjury because he says a certain

contract was made or was not made, or exists or does

not exist, because it involves matter of opinion. The

cases are very clear on this point. See

Commonwealth vs. Bray, 123 Ky. 336;

Schoenfeld vs. State, 56 Tex. Crim. R. 103;

Rex vs. Crespigny, 1 Espinasse, 280.

E. THE INDICTMENT DOES NOT SUF-

FICIENTS ALLEGE OR DESCRIBE A CERs

TAIN AGREEMENT OR UNDERSTANDING,
ON THE EXISTENCE OF WHICH ALONE
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THE FALSITY OF THE OATH THAT THE
DEFENDANTS ARE CHARGED OF SUBORN-
ING DEPENDS.

In the indictment the defendants are told little more

than the name of the offense charged against them.

They are told that they are accused of forming a

conspiracy to suborn certain persons, named therein,

to commit perjury by taking a certain oath therein set

forth.

And it is alleged that the said oath was false in this,

that each of the said persons so swearing had an agree-

ment beforehand and an express understanding that

the title he was to secure and the land he was to apply

for in his sworn statement, was for the benefit of the

said defendants.

The indictment does not state what that contract was

which was to have this effect.

The contract is not set out.

Its terms are not stated.

Nor is its substance stated.

The defendants are vaguely informed that each of

the said persons (applicants) had an agreement before-

hand and an express understanding that the title he

was to secure from the United States and the land he

was to apply for in his sworn statement was for the

benefit of the said defendants.

In no civil action could such an allegation be sus-

tained.

But a man about to be tried for his life, or what is

quite as important to many, for a crime involving per-

sonal disgrace and an infamous punishment, ought to
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be apprised of the substance, at least, of that agree-

ment or understanding that the Government proposes

to prove against him as the basis of a charge as grave

as that in this case.

It cannot be said that the Government did not know

what the contract (if any) was.

The Government certainly did know what its theory

of the alleged contract was, and the Government had

called before it, as witnesses, five or six applicants or

entrymen whose oaths are charged to have been sub-

orned.

The rule that in an indictment an offense must be

charged in the language of the Statute, cannot be in-

voked here, because the making of a contract by which

the title that the applicant might acquire from the

United States should inure to the benefit of another than

the applicant, is not the offense charged in the indict-

ment nor is it an offense against the United States at

all, as it is not made so by act of Congress and there

are no common law offenses against the United States.

It is unnecessary to recite or reiterate in this con-

nection the offense that is charged against the defend-

ants, but it is proper to add that this agreement or un-

derstanding, if capable of being proved by the Gov-

ernment, was capable of being plainly and specifically

shown by the proper allegations had the Government

chosen to do so. If that contract or understanding was

as uncertain, as vague, as nebulous as the allusions to

it made in the indictment, it could hardly be the proper

basis of so grave a charge as that of which the defend-

ants are accused, or of any criminal charge.
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It cannot be said that the defendants did themselves

know what the contract (if any) was.

From the earliest times defendants in criminal pro-

ceedings have been regarded as innocent until they are

proved to be guilty, and if it were otherwise no inno-

cent man could be safe. In the Courts of the United

States every man charged with a crime is entitled to

be regarded as innocent, not only until after verdict,

but until after the taking of the last lawful step in his

defense.

The defendants are not presumed to know what this

contract was, and if they were innocent they could not

know what it was. It is therefore of the greatest im-

portance to them and to the administration of justice

in criminal courts that a contract which, although not

the crime charged, is the basis of that crime, made so

in the indictment drawn by the Government, should be

clearly set out so that the defendant may know what

that contract is that the Government purposes to prove

against him, before it can prove the falsity of an oath

that such contract does not exist.

The defendants are entitled to know not only what

is likely to be the verdict and judgment against them, if

they cannot prove themselves innocent, but they are en-

titled also to know the facts constituting the crime, and

in this case the essential elements of the contract upon

which their guilt or innocence depends.

The real question in this case at bar is: Whether the

defendants conspired to suborn perjury or whether

other parties conspired to extort money from the de-

fendants. The manner in which the indictment was
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framed and in which the trial was conducted, made

the other parties judges of fact and law as to whether

there was an agreement or understanding at the time

when they took their oaths or prior thereto.

The indictment departed from the Timber and Stone

Act to the disadvantage of the defendants in this : That

Act provides in brief that an applicant to purchase must

make affidavit that he has no agreement or contract

whereby the title he may acquire from the United States

shall inure to the benefit of anybody except himself.

The thing prohibited is an agreement or contract.

To the minds of laymen an "understanding" is less than

an agreement or contract. It is less binding and is more

easily entered into.

It is submitted that as a matter of law, an understand-

ing may exist where there is no agreement or contract.

The jurymen were in effect informed by the indict-

ment that the applicants had, beforehand, an agreement

or an express understanding that the title they were to

secure and the land they were to apply for in their

sworn statements were for the benefit of the said defend-

ants.

No one can say how much latitude that word "ex-

press understanding" gave the jury, but it is clear and

certain that where the Statute and the affidavit both

deal with the subject of an agreement or a contract, the

indictment should have confined itself to an agreement

or a contract and that the defendants must have been,

in the minds of the jury, convicted of having entered

into an understanding without their being at all con-

vinced of there being any agreement or contract what-

ever.
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It is submitted that an indictment is fatally defective

which introduces into the problem an element not con-

tained either in the Statute or in the oath taken before

the Register; that the introduction of the words "ex-

press understanding" presents an issue not within the

purview of the Statute, an issue in regard to which the

jury received no instruction whatever from the Court,

and the effect of which on the minds of the jury is abso-

lutely incapable of measurement, and the indictment is

FATALLY DEFECTIVE IN THIS REGARD.
Our second assignment of error is

:

II.

THE COURT ERRED IN REFUSING TO AD-
VISE THE JURY TO RETURN A VERDICT
OF NOT GUILTY.

(Trans., p. 42; assignments of error 5 and 6.)

A. THERE WAS A FATAL VARIANCE
BETWEEN THE INDICTMENT AND THE
EVIDENCE.
Upon deciding the demurrer the Court filed an opin-

ion which became the law of the case upon which the

defendants had a right to rely during the trial thereof.

Morrow vs. Hatfield, 25 Tenn. 108,

where the Court and the parties at an early stage of

the proceedings acted on a supposed state of the law,

which should exclude certain depositions, and it was

held that the subsequent reception of such testimony

justified a new trial. See also

People vs. Ward, 145 Cal, 736.
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It must be borne in mind that there was no appeal

from the order overruling the demurrer and that the

defendants were without remedy to change the ruling

thereon. In overruling the Demurrer the Court, in

its opinion, said that the Government in the proof of

its case would be confined to very narrow limits; that

the indictment was so framed that evidence tending to

show an agreement to transfer the title would alone be

permitted. The defendants relied on this construction

of the indictment and did not prepare to defend the

case on any other ground. They knew that the Govern-

ment's witnesses had testified before the Grand Jury

that the alleged agreement was one by which no title

would be acquired from the Government and so, on

the trial, relying on the decision of the Court as to the

scope of the indictment and the proof which might

be offered thereunder, they rested content when they

had shown by the Government's own witnesses that the

pretended agreement was one for a relinquishment

rather than one whereby the title to the land should be

transferred to the defendants; and nowhere during the

trial was there any indication on the part of the Court

or any warning to the defendants that the law of this

case had in any way been changed, and at no time were

they apprised of the fact that the Court had changed its

opinion and position as to the law of the case until the

refusal to give the request above referred to.

During the trial of a case the trial Judge is the su-

preme and absolute arbiter of all questions of law that

arise. The defendants relied on the aforesaid declara-

tion of the Court in the said opinion and in this they
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were well within their rights, for if such is not the law

how can we hope for an orderly procedure in the con-

1 duct of any criminal trial. Take the case at bar. The

Court said the only evidence which is material to the

issues in the indictment is that pertaining to an agree-

ment or contract to transfer the title after entry. The

defendants knew that the only evidence necessary to

meet such testimony was that of the Government's wit-

nesses themselves, for had they not already testified be-

fore the Grand Jury that the agreement was one for

relinquishment, and was not this the ultimate overt act

set forth in the indictment? Were the defendants

bound, on their peril, to bring witnesses from Wiscon-

sin, from Portland and the northern part of this State,

at great expense, for the purpose of meeting an issue

which the Court had said was not in the case, and if

they were bound to produce these witnesses to meet

such issues, then would it not be necessary for them to

call to the stand witness after witness and interrogate

them not only on the question which the Court, in its

decision of the demurrer, has said was not at issue, but

ask from every witness every question which the Court

in its rulings on the evidence had held immaterial, fear-

ing always that the Court might change its mind. The

answer to this may be that it was incumbent upon the

defendants to prepare for every issue and to offer evi-

dence thereon and that if the Court ruled that such evi-

dence was immaterial under the indictment, that the

offer of further evidence was not necessary. But in an-

swer to this we ask whether a ruling on a question of

evidence is of any more binding effect than a carefully
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considered decision based upon a written opinion? And
if the Court can change its attitude between the time of

deciding a demurrer and the charge to the jury, why
can it not change its mind between the time of reject-

ing evidence and the submission of the case to the jury.

For illustration, suppose that during the trial of a crimi-

nal case evidence is offered to rebut the case of the

Government and that the same is rejected by the Court

on the ground that the State's evidence in that respect

does not tend to constitute an offense; suppose that after

the evidence is all in, the Court holds that the evidence

of the State was material and for that reason the motion

for a verdict by the defendant is denied. Would not

such conduct be a most righteous ground for a new

trial? If not, what security can a defendant have as to

the issue he is required to meet? And yet how much

more prejudicial was the departure of the Court from

its decision upon demurrer in the case at bar! For what

is the purpose of a demurrer except to determine the

law of the case and to define the issues stated in the

indictment. While the authorities are not numerous on

this point, yet the reason therefor is that the proposition

is so axiomatic that there can be no difference of opin-

ion in regard thereto.

Now the Court held in deciding the demurrer that

"the indictment lies within very narrow limits." That

the indictment did not charge that defendants conspired

to defraud the United States by procuring the making

of dummy or temporary entries for the purpose of ob-

structing the entry of such land by bona fide applicants,

nor did it charge that the defendants entered into a con-
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spiracy to suborn persons making such dummy appli-

cations to commit perjury in swearing to that part of

their respective applications, which recited that the ap-

plicant does not apply to purchase the land "on specu-

lation, but in good faith to appropriate it to his own

exclusive use and benefit." (Trans., p. 21.)

But the conspiracy charged was that both defendants

conspired to induce the persons to commit perjury in

swearing that they had made no agreement directly or

indirectly BY WHICH THE TITLE THEY
MIGHT ACQUIRE from the Government should in-

ure in whole or in part to any other person or persons

than the applicant. (Trans., p. 22.)

Now with this construction of the indictment before

us, we challenge the Government to point out a single

scintilla of evidence tending to show such a conspiracy.

On the other hand the testimony of the Government's

own witnesses shows that the alleged agreement or con-

spiracy was of an essentially different character, viz.,

that it was one by which NO TITLE WAS EVER TO
BE ACQUIRED AND THEREFORE WAS
NEVER TO INURE TO THE BENFIT OF ANY
OTHER PERSON.

Frederick M. French was the star witness for the

Government, and upon his testimony the case hinges.

He was the father of the other three Frenches and the

one with whom, it is claimed, practically all negotia-

tions were had. Here is his testimony:

"Q. Now, Mr. French, at the time of your

swearing to that paper (referring to this affidavit

he made in the Land Office), did you have any

agreement with Dr. Dwinnell or any other of the
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defendants in regard to the price that you were to

get for that application?"

"Q. Did you have any agreement or under-

standing with any of the defendants?"

"A. I HAD AN UNDERSTANDING
THAT I WAS TO GET TWO HUNDRED
DOLLARS IF I WOULD RELINQUISH
THE TIMBER."

The witness further stated that the understanding

was about the time or a little before the filing and states

that Dr. Dwinnell said to him, " 'if you take a claim

and relinquish to me it does not bar your timber rights

in the least. You can go ahead and make your timber

filing just the same' * * * that was about the

time I went up there to cruise the timber, between that

and the time we went to Redding to make the filing."

(Trans., p. 66.)

MR. BLACK: "Q. At the time you made that

affidavit, did you know that you had this agreement

or contract or understanding with Dr. Dwinnell

that you were to make a relinquishment to him for

two hundred dollars?"

"A. Yes, sir." (Trans., p. 68.)

"Q. What was said and which boy was it?"

"A. I can tell you what he said to one of the

boys, to Sam."

"Q. What did he say?"

"A. Sam asked him in particular—he sent out

for the boy and the boy came in to see him. Says

he, 'Have I a right to take this timber and re-

linquish it to you?' Dr. Dwinnell says, 'Yes, you

have a perfect right to do it'." (Trans., p. 8i.)

James French, another Government witness, testified

in relation to the contract as follows

:
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THE COURT: "I think the objection is well

taken and in addition to that I have not heard the

witness testify to any such as that either. I suppose

it is very easy to find out from him before he made
that application whether he had any talk with Dr.

Dwinnell as to what he was to do with the land if

he got at."

"A. Yes, sir."

THE COURT: "What was the conversation?"

"A. I WAS TO RELINQUISH THE
LAND TO DR. DWINNELL." (Trans., p.

112.)

Upon cross examination he testified:

"Q. You have testified to the only contract, to

all the contracts or statements that you made to Dr.

Dwinnell, at any rate you testified to all there

was?"

"A. Yes, I think so." (Trans., p. 115.)

Samuel L. French, another son and Government wit-

ness, had no conversation with any party as to any

arrangement or understanding about the lands. He
testified to the contents of a destroyed letter which he

says was addressed to "French Brothers" (a very pecu-

liar way to address three country boys not engaged in

business, upon a subject jeopardizing the liberty of the

writer) , signed by Dr. Dwinnell. Asked as to the con-

tents thereof, he said

:

"Q. What did the letter say?"

"A. Well, sir, he wanted us to take the timber

and to relinquish it to him and he would give us

two hundred dollars. And he told us we would

have a right back."
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"Q. Now, after receiving that letter, at any time

did you have any conversation with Dr. Dwin-
nell?"

"A. No, sir." (Trans., p. 116.)

Asked what was in the letter relating to the timber,

he states

:

"A. He wanted us to go and take this timber and
relinquish it." (Trans., p. 122.)

Benjamin F. French, another son and witness for

the Government, had no conversation with any one re-

lating to any contract or understanding about the lands.

He testified regarding the lost letter as follows

:

"Q. What did that letter contain?"

"A. It was to the effect that if we wanted to go

and file on these lands and hold them until this

land was thrown open so that it could be scripped,

we were to realize two hundred dollars out of it."

"Q. Are you able now to state positively the

contents of that letter?"

"A. No, sir, I am not." (Trans., p. 124.)

"Q. The letter is the only communication that

you had personally?"

"A. Yes, sir." (Trans., p. 127.)

THE COURT: "Proceed with the witness and

find out what he knows about it."

"A. Yes, sir, that was my understanding that I

was to realize two hundred dollars for relinquish-

ment of this land." (Trans., p. 135.)

Clarence M. Prather, another Government witness,

says there was never any agreement either to relinquish

or to transfer title, in fact, that there was no agreement

of any character. (Trans., pp. 105-106.)
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Arthur Jacquette, the last of the Government's wit-

nesses, stated that he had no transaction with defendant

Dwinnell until "the time of the relinquishment."

(Trans., p. 151.)

Such then, was the testimony as to the pretended

agreement or conspiracy. Was it an agreement to

transfer the title which might inure in the applicants?

Most clearly not, but rather an arrangement BY
WHICH NO TITLE WAS EVER TO BE AC-
QUIRED FROM THE GOVERNMENT BY THE
DEFENDANTS OR BY ANY ONE ELSE.

Why, then, were the defendants not secure in not

presenting any testimony going to the merits of the case.

The Court had already told them that the agreement

stated in the indictment which was essential to sustain

the charge therein contained was one by which the

title which came from the Government was to be trans-

ferred to another. There had been an utter failure to

prove the charge of the indictment and the defendants

could well have rested their case without the intro-

duction of any evidence whatever.

The above argument is based upon the propostion

that the Court could not vary its construction of the

indictments so as to extend the scope thereof at any

time during the trial without giving defendants due

notice thereof and ample time to prepare a defense

thereto. In the case at bar there was no intimation on

the part of the Court that a different view of the char-

acter of the indictment was held until the request was

made for a verdict for defendants.

There was, therefore, no evidence whatever from
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any source, that a single one of these entrymen ever

made any contract or agreement, or had any under-

standing with any person that they would acquire title

to land and that such title so acquired should be for the

benefit of defendants or any other person. Neither is

there any evidence that defendants ever conspired to-

gether to get these lands for their benefit or for the

benefit of either one of them. And it must be kept in

mind that the conspiracy charged was to procure the

entrymen to commit perjury in the particular matter

charged in the indictment. That is, as we have hereto-

fore shown, that the entrymen committed perjury in

swearing that they had "no contract directly or indi-

rectly, nor any understanding whereby the title they

were to secure from the Government would inure in

whole or in part to any other person or persons except

themselves." Whereas it is charged they did at the

time have a contract and an express understanding that

the land they would acquire from the Government

should be for the benefit of defendants.

The trial Court must have realized that there was no

evidence to warrant a conviction. The opinion of the

learned Judge in passing upon the demurrer indicated

what the Government must produce in the way of evi-

dence. It pointed out to the defendants clearly what

character of proof they must meet in making their de-

fense and these defendants had a right to rely upon such

opinion as the law of the case, and to guide themselves

accordingly and they had a right to expect that unless

the necessary proof was furnished that the jury would
be advised to return a verdict of acquittal. (People

vs. Ward, 145 Cal. 736.)
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In charging the jury, the Court said: "Unless the

evidence in this case is sufficient to convince the jurors

to a moral certainty, that is, beyond all reasonable

doubt, that the conspiracy was actually entered into by

the defendants or two of them, or by one of the defend-

ants and some other person, to instigate or procure the

four Frenches, Jacquette and Prather, or some of them

to appear at the Land Office in Redding, and falsely and

corruptly make oath that they respectively had not di-

rectly or indirectly made any agreement or contract in

any way or manner with any person or persons whom-

soever, by which the title which he might acquire from

the Government should inure in whole or in part to

the benefit of any person except himself, the defendants

must be acquitted." (Trans., p. 251.)

This was a clean, explicit statement of the law, too

clear to be misunderstood, and it must have been per-

fectly apparent to the Court that a conviction under the

evidence given was unjustifiable, because there was no

evidence in proof of the particular crime charged in

the indictment. "To justify a conviction one must not

only be proven to have committed an offense, but the

very offense charged in the indictment."

People vs. Fagan, 98 Cal. 230.

B. THERE WAS NO EVIDENCE OF CON-
SPIRACY.

In the presentation of the evidence thus far we have

referred only to the testimony offered by the Govern-

ment, but in so doing we would not have the Court un-

derstand for a moment that we admit that a conspiracy

of any character existed or that the defendants were
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without ample evidence to fully rebut every particle of

testimony tending to establish a conspiracy. We could,

of course, refer to the fact that there was absolutely no

motive for Defendant Dwinnell resorting to the method

claimed in order to acquire these lands, for it was not

necessary to first apply for these lands under the Timber

and Stone Act before placing State Lieu scrip thereon.

He could have taken his scrip and placed it in the hands

of the first person in line at the land office and could

have taken all the land in question with the same scrip

subsequently used. Why, then, should he resort to the

alleged subterfuge and place his liberty in the hands of

men so unprincipled as to threaten his life merely be-

cause he had made a mistake in advising them as to

their rights under the Timber and Stone Act after re-

linquishing their claim to the land?

An examination of the record will show that the evi-

dence of the Frenches should be entirely disregarded,

and when this is done nothing remains of the case ex-

cept certain suspicious circumstances, every one of

which could and would have been explained had it

not been for defendants' reliance upon the utter failure

of the Government to establish the case which the trial

Court said was stated in the indictment.

But even upon all the testimony offered there was no

evidence of conspiracy and no proof of any concert of

action between the defendants to carry out any design

or scheme of any kind, and ESPECIALLY TO GET
THE ENTRYMEN TO TAKE UP THE LAND
THEY FILED UPON and turn such title over to de-

fendants.



44

It is alleged in the indictment that the defendants

"did conspire, confederate and agree together to un-

lawfully, wilfully and corruptly suborn, instigate and

procure James Frederick French, Samuel L. French,

Clarence M. Prather and Arthur W. Jacquette to com-

mit the offense of perjury."

To sustain this charge, there must be testimony show-

ing some agreement, understanding or joint action tend-

ing to bring about this result, viz.: perjury as to the

particular matter set forth in the indictment.

The four Frenches do not give us any word of testi-

mony showing anything of the kind. Their testimony

related entirely to Dr. Dwinnell. Frederick M. French

and James Frederick French were, as we have shown,

the only witnesses who pretend to have talked with any-

one about taking up the land. The others of the French

family had no conversation whatever with any one^ but

confined their testimony to the contents of the lost letter.

Clarence M. Prather denied having any understand-

ing or agreement with any of these defendants regard-

ing any land. He stated:

"Q. Before you made this location, did you ever

have any understanding, any agreement of any kind

whatever whereby your title should go to the benefit

of Dr. Dwinnell?"

"A. I did not."

"Q. Or any of the defendants?"

"A. No, of no one, no." * * *

"Q. Did you agree or have any understanding

of any kind at all at the time you made your loca-

tion that you should relinquish it to the Govern-

ment?"

"A. No, sir." (Trans., pp. 104-5.)
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Arthur Jacquette testified: Was at the mill of the

Wetzel Lumber Company and Gilpin came to me and

asked me if I wanted to make two hundred dollars.

I told him I did and he told me if I would go out and

stop or squat on a certain piece of land there for a

term of two weeks, build a cabin and put up some im-

provements, that that amount would be paid me.

* * * (Trans., p. 143.) A few days after I met

Mr. Gilpin at the same place and he took me out and

showed me this land and posted notices on it that I in-

tended to take that land as a homestead and was stop-

ping there. A short time after I went back up there,

and with the help of Charles H. Freyer and Frank

Ritchie, put up a cabin on that land. I helped them

to build theirs and they helped me to build mine.

* * * Later about a week or such a matter later, I

went out there and stayed one night. I had a camp

outfit sent to me. * * * The next transaction was

about the 10th of September. I met Mr. Dwinnell as

I was going into Montague coming out in a buggy.

He handed me an affidavit in an envelope addressed to

the Land Ofike at Redding. * * * I went before

G. H. Chambers, the Notary at Montague, made affi-

davit to it and mailed it to Redding. * * *

I was next in Montague and Frank Ritchie told me

we would go down there in a few days. I was driving

a team for Wetzel at the time. I went in there and

there I met Mr. Gilpin. He gave me the money to

buy two tickets as far as Dunsmuir and from there I

bought my own ticket into Redding. (Trans., pp.

144-5.)
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Witness then details about going to the hotel at

Redding. Says Deter made out paper for him, wit-

ness giving the description. * * *

Witness then details how Gilpin came to him, took

his papers out and brought him back a homestead af-

fidavit and gave him $20, telling him if others were

ahead of him to file his homestead claim, saying that

the homestead had the preference. (Trans., p. 149.)

"Q. Did you have any dealings with Dr. G.

W. Dwinnell in reference to getting your re-

linquishment for that land?"

"A. I had no transaction with him until time

of the relinquishment."

"Q. What occurred then?"

"A. We were in Gagnon's saloon and Dwin-

nell said to me, 'Now if you are ready, we will go

down and fix up that business'."

"Q. Go on and tell what occurred then."

"A. We went down to his office. I believe

Gagnon went with us. When we got down there

they gave me $180. Gagnon's check for $180 and

then we went back to the saloon, Gagnon and I,

and he gave me $20 in currency for my relinquish-

ment."

"Q. Who gave it to you?"

"A. Gagnon gave it to me, $20. The $180

check Gagnon wrote out or Dwinnell picked it up

and handed it to me and said, 'I believe that is what

you expected to get.' I told him it was." (Trans.,

p. 151.)

Upon cross-examination he testified.

"Q. DID YOU HAVE A SINGLE WORD
WITH DR. DWINNELL OR WITH ANY OF
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THESE DEFENDANTS WITH REFER-
ENCE TO THIS AFFIDAVIT BEFORE
YOU MADE IT, YES OR NOT?"

"A. NO SIR."
"Q. Did Dr. Dwinnell tell you, or did any one

of these defendants tell you to make a single false

statement before the Land Office at Redding, Cali-

fornia? Yes or no? You said you had not a

word with them. Now bear that in mind answer-

ing this question if you will."

"A. I did not." (Trans., p. 153.)

The witness further stated that he had a talk with

Gilpin in his place of business.

"Q. What talk did you have, Mr. Jacquerie?''

"A. I told him that I did not like that trans-

action, that it looked like straight perjury. He
told me that if I kept my mouth shut it would be

all right."

"Q. Yet knowing of this conversation and

knowing this would be perjury, you went to the

Land Office and made the affidavit?"

"A. I did." * * *

"Q. As a matter of fact, have you ever made
a conveyance of this land to any of these defend-

ants?"

"A. Only a relinquishment. * * * I re-

linquished to the Government." * * *

"Q. It was about a month after you had made
your location or thereabouts?"

"A. Yes sir." (Trans., p. 154.)

"Q. As a matter of fact, Mr. Jacquette, did you

not agree to pay Mr. Gilpin a certain amount for

locating you on this land, yes or no?"

"A. Well yes."
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"Q. How much did you agree to pay him?"

"A. In case the land became mine, and I got

a title to it, I was to pay him, Gilpin, $150. It

was a verbal contract between the two of us there."

(Trans., p. 155.)

There, was absolutely no evidence of a conspiracy

among the defendants, or any of them, and nothing

whatever to show or indicate a previous agreement

among the defendants to procure anybody to do any-

thing.

The evidence utterly fails to show any conspiracy,

or even any individual intent, on the part of any of the

defendants to procure any of the applicants to swear

falsely, or that they had any agreement whereby the

title they might acquire would inure to the benefit of

any of the defendants.

The only thing the evidence tends to show is that

the applicants intended to relinquish their filings and

not to acquire any title for themselves or any other

person, and such evidence did not even tend to prove

the charge in the indictment.

In order that the conspiracy may exist, this at least

is necessary; that the minds of the parties meet on the

same thing and in the same sense in an agreement at

some future time to do that thing.

In the case at bar the thing in question must be the

crime and offense against the United States.

Unless the above union of minds existed at one and

the same time, and prior to the taking of the oaths by

the applicants, there was no conspiracy.

Until the formation of a conspiracy, no overt act
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done by any person can avail anything nor are the par-

ties indictable as co-conspirators.

An overt act is no evidence of a conspiracy.

An overt act only marks the end of a period dur-

ing which a conspiracy already formed may be aban-

doned by one of the conspirators or by, all.

It is submitted that the evidence in the case at bar,

when fairly considered, could not possibly have

proved, and it is submitted that it did not prove when

the conspiracy (if there was one) was formed, and

that there was no evidence sufficient in weight to be

submitted to a jury or capable of proving that a con-

spiracy existed at any time, much less was there evin

dence of sufficient weight to be submitted to a jury

that a conspiracy was formed prior to the thirty-first

day of October, 1906, the date the oaths alleged to

have been false were taken.

It is submitted that the formation and existence of

a conspiracy before the thirty-first day of October

aforesaid, was not shown and that the evidence (if evi-

dence it was) in Court was not sufficient in weight to

be submitted to a jury and that the motion of the de-

fendants at the close of the evidence to direct a ver-

dict for the defendants should have been granted.

INSUFFICIENCY OF EVIDENCE.

The indictment as construed by the Court, Hon. J. J.

De Haven, charges the crime of conspiracy to commit

the crime of subornation of perjury, in that each of the

persons at the time of the swearing to their statements

had an agreement beforehand and an express under-
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standing that the title he was to secure was for the bene-

fit of the defendants.

The Court distinctly held in its opinion that the in-

dictment does not charge a conspiracy to defraud the

United States by covering the land with dummy or tem-

porary applications.

In fact, the overt acts with reference to relinquish-

ments were committed long after the alleged conspiracy

had terminated, and hence these relinquishments have

no application whatsoever to the facts of the case.

They should not have been admitted in evidence

under the Biggs and Williamson cases. The evidence

conclusively shows that the scheme, if any, was to cover

the land with dummy applications, then relinquish to

the Government to enable the defendants to purchase

from the Government after the land had been restored

to the public domain. This may or may not be a con-

spiracy to defraud the United States. It is not, how-

ever, as pointed out in the Court's opinion, the of-

fense charged in the indictment. The scheme was one

of relinquishment and not the securing of title by the

entrymen for the benefit of the defendants. In fact the

entrymen were not to acquire any title whatsoever from

the Government. No title was to vest in the entrymen

;

no title was to pass to the entrymen from the Govern-

ment.

We insist that the evidence was inadmissible under

the Williamson case, 207 U. S. 425, and we further in-

sist that the indictment was not sustained by this proof,

and this was the sole proof offered by the Government

in support of the indictment. And we also insist that
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the doing of these things constituted no crime. Our

contention in this respect is borne out by the decent

case of the United States vs. Biggs, 157 Fed. 271,

which case was afterwards affirmed by the Supreme

Court of the United States in volume 29 of the Uni-

ted States Supreme Court Reporter 181, the Court

said:

"The Statute does not cover the transaction, and

however represensible the acts of the plaintiffs in

error may be thought to be, we cannot sustain a

conviction on that ground. Although the objection

is a narrow one, yet the Statute being highly penal,

rendering its violator liable to fine and imprison-

ment, we are compelled to construe it strictly."

And in the same case the Court further says

:

"But it is said the indictment charges a violation

of Section 1 of the Act in the acquisition of more
land by the corporation than there limited. When
it comes to that, the indictment does not charge that

the several entrymen were disqualified as such, nor

that when they made application they had outstand-

ing contracts to sell, or when then acting under

agreements or hire for said defendants or said cor-

poration."

Our third assignment of error is

III.

A. THE COURT COMMITTED ERROR IN
REFUSING TO GIVE THE INSTRUCTION
REQUESTED BY DEFENDANTS AS FOL<
LOWS: "If the jury are satisfied from the evidence

" that the defendants have established a good character
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" for truth, honesty, and integrity, then such good
" character of itself may be sufficient to raise a doubt
" as to the defendants' guilt." (Assignment of Errors

No. 3, Instruction No. 37, Trans., p. 41.)

People vs. Doggett, 62 Cal. 27;
People vs. Bell, 49 Cal. 489;
People vs. Ashe, 44 Cal. 291.

The error was most remarkable and probably a con-

trolling one on the minds of the jury.

In 1896 the United States Supreme Court in revers-

ing a judgment and giving defendant a new trial said

that evidence of good character should be considered

by the jury, and the Court quoted with approval from

an Illinois case to the effect that such evidence is en-

titled to much weight and that it might have given

the prisoner an acquittal.

Edgington vs. United States, 164 U. S. 361, 367.

This is substantially equivalent to the instruction

asked for and refused in the case at bar, and it is in

marked contrast to the instruction actually given by

the trial judge.

FIRST: The trial judge said in the instructions

given: "It (evidence of good character) is to be con-

" sidered by you in connection with the other facts in

" the case, and given such weight as you think it en-

" titled to." (See Trans, of Record, p. 262.)

The United States Supreme Court, quoting further

from the Illinois case, said, such evidence should be

given much weight.

The clause "such weight as you think it entitled to",
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left the jury free to give that evidence very slight

weight or no weight at all. Such was not the view

taken by the Supreme Court.

Evidence of good character was entitled to "much
" weight."

Second: The trial judge concluded his instruction

on this point by leaving in the minds of the jury a last

impression to the effect that irrespective of the evi-

dence of good character, they might find the defend-

ant guilty.

The United States Supreme Court concluded its

statement by saying (in the extract above mentioned,

included in its opinion and made a part of it), that the

evidence of good character under proper instructions

(instead of improper) might have given the defend-

ant an acquittal.

The similarity between instructions asked for and

refused in the case at bar and the doctrine laid down

by the Supreme Court is very marked and the dif-

ference in substance and in spirit between the doc-<

trine taught by the Supreme Court and that of the in-

struction given in the case at bar, is most striking.

Further, the United States Supreme Court in the

above case says specifically: "The decided weight of

" authority now is, that good character, when consid-

" ered with other evidence in the case, may generate

" a reasonable doubt."

Edgington vs. United States, supra, p. 366.

Again, the Supreme Court say: "The circumstances

" may be such that an established reputation for good

" character would alone create a reasonable doubt."
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Edgington vs. United States, supra, p. 366.

Finally, the Supreme Court says that "evidence of

" good character is admissible, not only to give weight

" to a defendant's testimony, but to establish a gcn-

" eral character inconsistent with guilt of the crime

" charged."

Also in the Circuit Court of Appeals in 1899, fol-

lowing the Edgington case, held that evidence of good

character of the accused may itself produce in the

minds of the jury a reasonable doubt.

Rowe vs. United States, 97 Fed. 779.

As early as 1868 Chief Justice Cooley said: "In-

" struction is often given that proof of good character

" is not to be allowed to weigh against evidence which

" is itself satisfactory" * * * "such instructions

" are well calculated to mislead" * * * "good

" character may not only raise a doubt of guilt, which

"would not otherwise exist, but it may bring convic-

" tion of innocence."

The People vs. Garbutt, 17 Mich. 25, 26.

The digest item in the syllabus of the above case

does not adequately represent the effect of the opinion

of the eminent judge. The opinion itself must be con-

sulted. ' :!•'!•] ^'''iX-- h<
'S'l

As late as 1894 the Supreme .Court of Michigan

held the following charge of the trial judge erroneous:

"Good character is always admissible in crim-

inal cases and must be always received by you, but
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it is for you to say whether it will have any weight
with you in coming to your verdict or not."

The Supreme Court said: "The charge is erro-

" neous because it disassociates evidence of good char-

" acter from the other testimony."

(Remark) In the opinion of the Supreme Court the

judge's charge is reproduced to the extent of nearly a

page; it cannot be summarized, but it is believed that

the above fairly represents it.

The People vs. Laird, 102 Mich. 141.

In 1879 me Supreme Court of Pennsylvania held

that evidence of good character is not a mere make-

weight thrown in to assist in the production of a re-

sult that would happen at all events, but it is positive

evidence and may of itself by the creation of a rea-

sonable doubt produce an acquittal.

Haine vs. Commonwealth, 91 Pa. St. 125, 148.

In 1908 the Supreme Court of Pennsylvania held

that a charge that "where the jury is satisfied beyond

" a reasonable doubt of the defendant's guilt under all

" the evidence, the evidence of previous good char-

" acter is not to overcome the conclusion which fol-»

" lows from that view of the case", to be confusing to

jurors and might lead them to disregard evidence of

good character.

For the above reason judgment and verdict of guilty

was reversed and new trial granted.

Commonwealth vs. Cate, 220 Pa. St. 138.
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In 1870 the New York Court of Appeals specifi-

cally held that "evidence of good character is not only

" of value in doubtful cases and in prosecutions for

" minor offenses but it is entitled to be considered

" when the crime alleged is atrocious and also when
" the testimony tends very strongly to establish the

" guilt of the accused."

"It will sometimes of itself creat a doubt when with-

" out it none would exist."

Remsen vs. The People, 43 N. Y. 6, 9.

Early in the present year the Appellate Division of

the Supreme Court of New York following the case

of Remsen vs. People, supra, held that evidence of

good character might raise a doubt. The Appellate

Division says:

"The determination of what weight evidence of

good character should have must be left to the

sound and not the fanciful discretion of the jury."

The Appellate Division says the jury were told by

the trial judge in his charge that if there should be

some doubt or hesitation in their minds, even if it did

not rise to the importance of a reasonable doubt, it was

for them to say then whether defendants were men of

good character. If otherwise there was no doubt in

their minds as to the guilt, no hesitation with regard

to it, it was still the duty of the jury to consider the

evidence of good character of the accused. It might

raise a doubt, it might not, it was for them to say.

Viewing the whole charge of the trial judge the

Appellate Division says:
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"The error in the charge is so serious in view of

the sharp conflict of evidence in the case, we feel

constrained to reverse, notwithstanding no excep-

tion was taken to the charge as made.

People vs. Piatt, 136 App. Div. (N. Y. 717,

720).

B. THE COURT ERRED IN REFUSING TO
GIVE INSTRUCTION NO. 38 REQUESTED
BY DEFENDANTS.
This instruction was as follows

:

"The defendants in this case have introduced evi-

dence of their good character for truth, honesty and

integrity. If you believe from the evidence

that the good character of the defendants

for truth, honesty and integrity is proven to

your satisfaction, then such fact is to be kept in

view by you throughout all your deliberations, and

it is to be considered by you in connection with the

other facts in the case; and if, after a considera-

tion of all the evidence in the case, including that

bearing upon the good character of the defendants,

you entertain any reasonable doubt of the defend-

ants' guilt then it is your duty to return a verdict

of not guilty." (Trans., p. 42.)

The above request for an instruction is a clear and

succinct statement of the rule of evidence as applied

to this case.

The verdict in this case, which was one in which

both the character of the state's witnesses and one of

the defendants was put in issue by the testimony of

numerous witnesses must, of necessity, have depended

to a large extent on the view the jury took of the truth,
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honesty and integrity of the respective parties above

mentioned and the weight to be given the evidence

of good character.

The defendant had offered evidence of people of

established position and standing in the community in

which he' lived as to his good character for truth,

honesty and integrity and it was only proper for the

Court, and anything else was improper, to charge that

" if after a consideration of all the evidence in the case

" including that bearing upon the good character of

" the defendants you entertain any reasonable doubt of

" defendant's guilt, then it is your duty to return a ver-

" diet of not guilty."

Now the Court attempted, in a way, to cover the

instruction above requested, but how frailly it was

done and with what prejudice, is apparent by the mere

reading of the instruction. This was as follows:

"The defendants have introduced evidence of

good character for truth, honesty and integrity. If

you believe from the evidence that the good char-

acter of the defendants for truth, honesty and in*

tegrity is proven to your satisfaction, then such

fact is to be kept in view by you throughout all

your deliberation, and it is to be considered by you

in connection with the other facts in the case, and

given such weight as you think it entitled to. If,

after consideration of all the evidence you believe

that any defendant is guilty as charged, why, then,

it will be your duty to return a verdict of guilty,

notwithstanding proof of good character."

This instruction was wrong in the first place in

stating that if good character is proven then such fact
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is to be kept in view throughout all your deliberations.

It was the province of the Court to instruct the jury,

as it did, but it should have gone further and told the

jury what the effect of such testimony would be in the

consideration of the case. But that was not all. In

connection and as a part of the charge on this very

question the Court stated:

"If, after consideration of all the evidence, you

believe that any defendant is guilty as charged,

why, then, it will be your duty to return a verdict

of guilty notwithstanding proof of good char-

acter."

The effect of this charge was this: that if the jury

believed that all of the evidence except that of good

character was sufficient to convince the jury that the

defendant was guilty, then they could absolutely and

entirely ignore any evidence and all the evidence of

good character. Such is not the law. The evidence

of good character was before the jury, to be consid-

ered in connection with all the other evidence in the

case, and the Court could no more charge the jury to

disregard such evidence than it could to charge the

jury that if they found that the defendants were of

good character, then, that they might disregard all

the other evidence in the case.

The charge of the Court was not unlike that given

in the case reported early this year in Appellate Di-

vision of the Supreme Court of New York. In that

case the jury were told by the trial judge that if there

should be some doubt or hesitation in their minds,

even if it did not rise to the point of a reasonable
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doubt, it was for them to say then whether defend-

ants were men of good reputation. If otherwise there

was no doubt in their minds as to their guilt, no hesi-

tation with regard to it, it was still the duty of the

jury to consider the evidence of good character of the

accused.' That might raise a doubt and it might not,

it was for them to say.

The Appellate Division reviewing this charge said

that the determination of what weight evidence of good

character should have must be left to the sound and

not to the fanciful discretion of the jury. They con-

clude by saying:

"Viewing the whole charge of the trial judge,

we are of the opinion that the error in the charge

is so serious that in view of the sharp conflict in

the case, we feel constrained to reverse, notwith-

standing no exception was taken to the charges

made." i

People vs. Piatt, 136 App. Div. (N. Y. 717,

720).

Our fourth assignment of error is:

IV.

THE COURT ERRED IN OVERRULING
THE DEFENDANTS' OBJECTION TO THE
QUESTION, "DID YOU EVER HEAR THE DE-
" FENDANT DR. DWINNELL'S REPUTA-
TION FOR TRUTH, HONESTY AND IN-

TEGRITY QUESTIONED IN REGARD TO
"LAND MATTERS?"
This question was asked by Government's counsel of

witness Fairchild on cross-examination, Fairchild
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having been a character witness for the defendant

Dwinnell. (Trans., p. 192.)

This question was properly objected to and excep-

tion taken and an answer was not finally elicited uni

til the Court's attention had been thoroughly called

to the error in the question as stated.

It is the principle that though the testimony of an

impeaching or supporting witness should be confined

to the reputation of the person whose character is

being attacked or supported, yet when, on cross-exam-

ination, he is interrogated as to facts or matters tend-

ing to contradict or weaken the result of his direct

examination, such cross-examination must be confined

to facts and matters within his knowledge and not de-

pend on hearsay.

V.

NINTH ASSIGNMENT OF ERROR.

Ninth. The Court erred in permitting in evidence

the reliquishments.

The relinquishments by which the entrymen were to

relinquish the land back to the Government WERE

FILED AFTER THE ALLEGED CONSPIRACY HAD TERMIN-

ATED. The relinquishments clearly demonstrated that

the entrymen were not to procure title and had not

contracted with the defendants to procure title for

them. These relinquishments had absolutely nothing

to do with the case. Over our persistent objections

the papers were admitted in evidence, as well as con-

versations relating to them.

On page 69 of the transcript the following occurred:
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MR. BLACK: "Did you have any conversa-

tion with Dr. Dwinnell in regard to obtaining re-

linquishments from any of your sons?"

MR. SCHLESINGER: "I object to that un-

less the time is fixed, as time is of all importance

in this transaction, if he had a talk prior to the

locations it is perfectly proper."

MR. BLACK: "The conversations would be

after the 31st day of October and between that and

the 1 st day of December, 1906."

MR. SCHLESINGER: "That is not suffi-

cient unless it is an agreement made prior to the

locations."

MR. BLACK: "I do understand that is the

rule." * * *

THE COURT: "The objection will be over-

ruled."

MR. SCHLESINGER: "We take an excep-

tion." (See testimony of F. M. French, Trans.,

p. 69.)

The date of the alleged conspiracy as appearing in

the indictment is the 25th of October, 1906. Counsel

for the Government insisted on introducing evidence

as to relinquishments and again on page 128 relinquish-

ments of entrymen to the Government were introduced

over the objections of counsel for the defendant.

So insistent were counsel for the defendant on this

point that the following colloquy occurred between

Court and counsel.

MR. BLACK: "Q. I will show you a paper

that is dated November 26, 1906, and signed D.

F. French, witnessed by G. W. Dwinnell, and ask

you if you know who filled that out, that is the

written part of it."
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"A. Yes sir."

MR. SCHLESINGER: "So as not to take up

the time with objections let it be understood that

all this is subject to our objections."

THE COURT: "One objection is as good as a

thousand."

All of those relinquishments bore date after the

25th day of October, 1906, and after the locations were

filed, and long after the alleged conspiracy had ter-

minated. Under what conceivable theory the docu-

ments were admitted or testimony concerning the same

allowed we are unable to understand. If it be claimed

that they were admitted to show motive it is incum-

bent on counsel for the Government to confess error

under the most recent United States Supreme Court

decisions.

This testimony was objected to (Pages 46, 69, 103,

127, 128, 150, Transcript.)

It was for a similar error committed in the Wil-

liamson case, 207 U. S. 425, that the Supreme Court

of the United States reversed the judgment. In speak-

ing of this case the Supreme Court in Biggs vs. U. S.,

29 Sup. Ct. Rep. 184, said:

"The Williamson case was a prosecution for a

conspiracy in violation of Sec. 5440, Rev. Stat, to

procure the commission of the crime of suborna-

tion of perjury, by causing certain affidavits to be

made for the purpose of acquiring land under the

timber and stone act. At the trial, over excep-

tions, affidavits as to the bona fides of a number

of applicants and of the purpose of each, in mak-

ing his application to acquire only for himself,
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were offered in evidence, and like affidavits

which were required by the rules and regula-

tions of the Land Department at the time of

the final entry were also offered in evidence.

The Government insisted that the papers were)

admissible because the indictment charged a

conspiracy to suborn perjury, not only at the

time of the application to purchase, but also in

the subsequent stage of making the final entry; and
that, even if this were not the case, the affidavits

made after application were admissible for the

purpose of showing the motive which existed at the

time the application was made. It was decided that

the indictment only charged subornation of per-

jury at the time of the application. Passing on
the alleged contention as to motive, it was held

that, in view of the requirements as to an affidavit

exacted by the statute to be made at the time of

the application, as to the bona fides of the appli-

cant and his intention to buy for himself alone, and

the absence of any such requirement in the statute

as to the final entry, that the prohibition of the

statute applied only to the condition of things ex-

isting at the time of the application to purchase,

and did not restrict an entryman after said appli-

cation was made, from agreeing to convey to an-

other, and perfecting his entry for the purpose,

after patent, of transferring the land in order to

perform his contract. It was, therefore, held that

the affidavits made at the final stage of the trans-

action were not admissible to show motive at the

time of the applications to purchase, and that the

requirements contained in the rules and regulations

of the Land Department making an affidavit es-

sential to show bona fides, etc., at the final stage

were ultra vires and void."
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CONCLUSION.

In conclusion, we most earnestly desire the Court to

take a general view of this case, which is remarkable in

many features; we have presented to this Court what

we think substantial error; we have taken no ground

that can be said to be strictly technical.

In our judgment the only solution of why a jury

hearing the evidence in the cause could find these de-

fendants guilty is because of the excited and inflamed

state of the public mind at the time of trial. As is too

well known, in this class of cases, an accusation is

nearly equivalent to a conviction. Jurors enter the

box prejudiced against any and every person who has

in any way or manner acquired any public land. They

are not familiar with the process by which timber,

homestead, mining or oil lands are acquired by the

individual. They know nothing of liew scrip, forest

reserve scrip, or any other kind of scrip. They are led

to believe that any person who has obtained any public

land has in some underhanded way taken something

from the people ; they are the people and they are in the

frame of mind to convict, with or without cause, any

one who in any way or manner has acquired any public

land.

The record in this case illustrates this tendency to

convict regardless of the evidence.

In this case defendant, Dwinnell, has been legiti-

mately dealing in timber lands for many years, and was

familiar with the method of their acquisition and the

placing of state scrip.
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This land was thrown open at Redding for entry and

there was no preference. It was first come, first served.

That was the reason why the people got in line. A
man could place state scrip as well as file under the

Timber and Stone Act. Dr. Dwinnell knew this, and

Had he desired this land, he could have stood in line

and have placed the very scrip that was afterwards used

to take this identical land, or the Frenches could have

placed the scrip. The certificate which they would re-

ceive under the Statutes of California was assignable

and made expressly so, and by so doing they would not

have exhausted their rights under the Timber and Stone

laws.

How odd that Dwinnell would insist on having these

men commit perjury when it was entirely unnecessary

and not only that, but pay $200 each for the oppor-

tunity and especially when he never got one acre of

the land.

This brings us to the point in dispute between Fred-

erick M. French and Dr. Dwinnell as to when the

trade was made. French says before filing; Dwinnell

says after filing. We submit that in all reason Dr.

Dwinnell gave the true statement, because it is incom-

prehensible that a man of any intelligence would insist

on committing an unnecessary crime. The threatening

letter written to Dr. Dwinnell not only discloses the

character of the witness but the character of the trans-

action. Here was a man trying to frighten another into

giving up money. He does not claim that he was made

to commit perjury. Why? Because it was not true.

It never entered his head at that time, August 19, 1908,
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the date when the letter was written. What he was

complaining of was that they could not make another

filing after the relinquishment. Never a word about

being used as a tool or dummy by Dr. Dwinnell. Never

a word about being led to commit a crime.

Singular, indeed, that a jury, when there was a flat

contradiction between these two men, should take as

conclusive the word of him, a confessed perjurer and

blackmailer, and of whom his neighbors, the Justice

of the Peace where he lived, the Constable, the District

Attorney, the County Assessor, and a dozen reliable and

respectable witnesses all said his reputation for truth,

honesty and integrity was bad, and that they would not

believe him under oath. And especially, when he was

testifying against a man whose life he had threatened;

and of whom he had remarked that he would be willing

to spend the balance of his life in the penitentiary could

he see Dwinnell there too. (Trans., p. —.) Singular,

that the jury should insist upon believing the statement

of the man whose animus, bias, and hatred of Dr.

Dwinnell was proved by testimony that could not be

contradicted and was not contradicted except by French

himself. That they would give preference to the word

of him whose character for truth, honesty and integrity

had been impeached by a dozen reliable witnesses and

in every way known to the law of a witness who was

not only flatly contradicted by the evidence of wit-

nesses called by defendant but by his own son, a Gov-

ernment witness. (Trans., pp. —.)

And it is important here to note that this same wit-

ness, Frederick M. French, testified to a conversation
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had between his son, Samuel Leonard French, and Dr.

Dwinnell, giving the details of the conversation which

he said took place between Samuel French and Dr.

Dwinnell. Samuel French flatly contradicts him. He
states

:

"Q. Do you know Dr. Dwinnell.''

"A. Yes, sir."

"Q. Do you know John Gilpin?"

"A. Yes, sir."

"Q. Deter?"

"A. Yes, sir."

"Q. Do you know Gagnon?"
"A. Yes, sir."

"Q. Before the 31st day of October, 1906, did

you have any conversation with any of those people

that I have mentioned in regard to taking up a piece

of land?"

"A. None, whatever." (Trans., p. 81.)

It is here apparent that in giving his testimony, the

father had put into the mouth of his son, created out of

whole cloth, a dialogue which he said took place be-

tween the son, Samuel L. French, and Dr. Dwinnell

at the Doctor's office in Montague. (Trans., p. 81.)

This testimony given by Frederick M. French could

be for no other purpose than to bolster up his own testi-

mony to the effect that the trade for the relinquishments

was made with them before the filings were made. In

this connection we call attention to the fact that the

witnesses were put under the rule of Court and ex-

cluded from the Court room and not allowed to hear

the testimony of other witnesses. (Trans., p. 24.)

In this cause, with the greatest respect for the Courts,
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with a full appreciation of their honesty and integrity

of purpose, knowing that the constitutional guaranty of

a fair trial is the right of each and every citizen, a right

which is not only his privilege but his duty to demand,

and to resist to the uttermost any attempted encroach-

ments upon that right, we believe the rights of the de-

fendants in this case have been invaded in this respect.

Every defendant, during his trial, is entitled to have

his innocence presumed. This is a right, not a mere

fancy.

Frederick M. French was the main witness for the

prosecution. We may fairly say that the case of the

Government practically depended upon his testimony.

We most respectfully desire to call the Court's atten-

tion to a portion of the cross-examination of this wit-

ness:

"Q. Do you know H. H. Hudson of Mon-
tague?"

"A. Yes, sir."

"Q. In his store at Montague, did you not tell

him you were going down to your house to get your
gun to kill Dr. Dwinnell?"

"A. I never told H. H. Hudson such a thing, he
or any other man."

"Q. In the summer of 1907, in a team driving

from Montague to Butte Creek, with Mr. Lucas
present, and Mr. Gilpin, one of the defendants, did
you not say to him in that presence, and at that time,

that if you ever caught the Doctor in the timber you
would kill him like you would a coyote?"

"A. I never said any such thing. Who was with
Gilpin?"

"Q. Yourself and Mr. Lucas."
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"A. Just Lucas and me. Was Gilpin along?"

"Q. Yes."

"A. I don't think Gilpin has ever spoken to me
since this transaction came up, since this bitter feel-

ing between us over this timber matter has existed."

"Q. Did you go out with him to Butte Creek to

show him a Forty out there?"

"A. Gilpin?"

"Q. Yes."

"A. Never in God's world. I never went with

Gilpin to look at a piece of timber in my life, only

in Scott's Valley."

"Q. In Montague, on the bench, in February,

1906, in front of John Gagnon's saloon, did you not

say to E. K. Looseley, when the Doctor was passing,

'There goes that son-of-a-bitch; I will put him in

the penitentiary even though I had to go there the

balance of my life?'
"

"A. No, sir; I never told him so."

"Q. You did not make that statement?"

"A. No, sir."

"Q. Or words substantially to that effect?"

"A. No, sir."

"Q. At Montague, on or about September 8,

1907, at the same place, Gagnon's saloon, did you

not state to Rex Deter, one of the defendants here,

that he, Deter, would have a chance to come up be-

fore the United States Court, and tell what he knew
about the timber business, and he asked you what

timber, and you told him the timber business your

boys took up, and you said, 'There goes the Doctor,

the old son-of-a-bitch had done us up, and I will

see him in the penitentiary if it costs me the rest of

my life'; did you say that?"

"A. I never said it."
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"Q. You never made any threats against Dr.

Dwinnell?"

THE COURT: "I think this has gone far

enough. There is no necessity in going all over

these minor matters. You have asked him in rela-

tion to about a dozen of these expressions."

MR. TAYLOR: "With different parties."

THE COURT: "The witness has stated over and

over again, he is not on friendly terms with Dr.

Dwinnell. That is sufficient for general purposes

to enable the jury to determine whether his testi-

mony is affected by any such feeling. There is no

need to go into all these minute matters."

MR. TAYLOR: "Q. I hand the witness what

purports to be a letter in his handwriting, signed by

himself, written from Sacramento, and directed to

Dr. Dwinnell, at Montague." (Handing.)

"A. Yes, sir; that is my handwriting."

"Q. You wrote that letter?"

"A. I wrote that letter if it has not been coun-

terfeited. I would just as soon have it read to the

Court and to the jury as not."

"Q. Did you mail that from Sacramento to Dr.

Dwinnell?"

"A. Yes, sir; I mailed that from Sacramento
to Dr. Dwinnell."

MR. TAYLOR: "I will offer the letter in evi-

dence. (Reading.)

"Sacramento, Aug. 19, 1908.

"G. W. Dwinnell : You wright the rong you did
me. You have caused a cloud to arise between my
wife and I that will never clear away; as I live

with my sons a stranger, and it is caused by you.
You told us we could make a second timber filing.

You knew you lied at the time, but I had con-
fidence in you, and advise them in you favor, as I
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knew nothing of the law at that time. You go to

Mrs. French and those boys and fix for every claim,

Or I will send some parties there to settle with you.

"F. M. FRENCH."
(The letter is marked Defendant's Exhibit i.)

"A. Yes, sir; I wrote that, and sent it to him,

and I went to Mr. ."

THE COURT: "That is sufficient."

MR. TAYLOR: "That was after you had re-

ceived "

THE COURT: "I really do not see the neces-

sity of going into this collateral matter to such an

extent. You have got the facts here of the bitter

feeling between them, and you have got the state-

ment in writing. Why are you not satisfied with

that?"

MR. TAYLOR: "I want to ask the witness a

question."

THE COURT: "You cannot try a case that

way. The jury will forget all about the case. They
will think they are trying some other case."

MR. TAYLOR: "Counsel have some idea of

putting in their case."

THE COURT: "I do not think you have the

correct idea. If that is your idea of trying the case,

it is not mine."

MR. TAYLOR: "Unfortunately I have to at-

tend to my client's case as best I can."

In all these impeaching questions the defendants

were in good faith, showing the extreme malice of the

witness and laying the foundation for impeaching tes-

timony which was subsequently introduced showing

each and every one of French's denials to be false in

every particular. Owing to the character of the Gov-
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ernment's case, resting as it did on the testimony of a

father and three sons, none of whom could have favor-

ably impressed the jury, was it not essential to the ends

of justice that their veracity should be determined by

the ordinary tests provided by law for that purpose.

Every suggestion of impeaching testimony was in

the utmost good faith and every denial of French was

fully and squarely met by the persons mentioned.

Witness Hudson testified that French said, "I have

" a notion to go out and get my gun and kill John Gag-
" non and Dr. Dwinnell. I will be damned if I don't

" believe I will go and do it." (Trans., pp. 197-198.)

Witness Looseley testified that in 1907, he had a

conversation with French at Montague as Dr. Dwin-

nell was passing by, and that French said, "There goes

" the son-of-a-bitch. I will put him in the penitentiary

" even though I have to go there the balance of my
" life.

7
' (Trans., p. 196.)

Witness Deter testified that at Montague on Sep-

tember 8th, 1907, in conversation with French, French

said, referring to Dr. Dwinnell, "There goes the Doc-

" tor, the old son-of-a-bitch has done us up, and I will

" see him in the penitentiary if it costs me the rest of

"my life." (Trans., p. 212.)

The greatest latitude should have been allowed coun-

sel in the cross-examination of the witness, and counsel

feel that the characterizing by the court of the testi-

mony as minor, minute and collateral matters had the

same effect upon the jury as though the Court had told

them that the evidence amounted to nothing and should

be given no weight in its deliberations. The record
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shows that counsel had been brief, that the questions

were all direct, to the point and proper cross-examina-

tion, and were for the purpose of laying the founda-

tion for impeachment of the witness and showing his

deadly hatred and desire for revenge against defend-

ant Dwinnell.

Speaking within the record, we may say Dr. Dwin-

nell has lived in this State for many years, practicing

an honorable and ennobling profession, and has at-

tained a standing and reputation among his fellow

citizens and neighbors equal to the very best.

It is inconceivable that such a charge should have

been made against him, except on the assumption that

over active secret service agents presume that every-

body dealing in any way with the Government Land

Department is guilty of some evil design. In this in-

stance the detectives probably found what to them

seemed suspicious circumstances, and instituted an ill-

advised prosecution.

We come now before this appellate tribunal, pre-

senting the entire case and confidently rely upon a

judgment of vindication.

Our principal grounds are:

i st. The insufficiency of the indictment to charge

an offense against the law;
2nd. The utter failure of the evidence to establish

even the inadequate charge made by the indictment;

3rd. The error of the trial Court in refusing to

take the case from the jury;

4th. The error of the Court in proceeding to pass

judgment against the defendants, upon a verdict that

should have been set aside.
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5th. The error of the Court in admitting in evi-

dence the relinquishments to the Government.

So relying, we respectfully submit that the judg-

ment should be reversed and the indictment dismissed.

R. S. TAYLOR,
BERT SCHLESINGER,
S. C. DENSON,

Attorneys for Plaintiff in Error.
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Statement of the Case.

George W. Dwinnell, John Gilpin, John D. Gag-

non and Rex F. Deter, along with other unknown

persons, were charged with Conspiracy to commit

the crime of subornation of perjury, in procuring

some six or seven persons to appear in the United

States Land Office at Redding California, on Oct.

31, 1906, and to take oath before the Register of said

Land Office to certain so-called " sworn statements"

on their applications for timber land under the

Timber and Stone Lands Act, covering certain pub-

lic lands in the Redding Land District. Before the



trial
;
John D. Gagnon, one of the defendants, died.

The defendant Dwinnell demurred to the indictment

and the demurrer was overruled.

At the trial the defendant Rex F. Deter was ac-

quitted and the two defendants, George W. Dwin-

nell and John Gilpin, were convicted

Motions for a new trial and in arrest of judgment

were interposed and denied.

Each of the defendants was sentenced to pay a

fine of One Thousand Dollars and to be imprisoned

in the Alameda County Jail for one year.

The case is now before this court on a writ of

error.

For the sake of brevity the plaintiffs in error

will be referred to as the " defendants " and the de-

fendant in error will be styled the " Government".

The assignments of error will be considered in the

order set out in the transcript, beginning at page 41.

1.

THE DEMURRER WAS PROPERLY OVERRULED.

The crime charged was conspiracy to suborn per-

jury before the Register of the IT. S. Land Office

at Redding, California, Oct. 31, 1906, in applica-

tions for timber land. It is charged in the indict-

ment that the defendants "did wilfully, unlaivfidly,

" knotvingly and feloniously conspire, confederate

" and agree together and with divers other persons

" to the Grand Jury unknown", etc., unlawfully,



wilfully and corruptly to suborn, instigate and pro-

cure four members of a family by the name of

French, Clarence M. Prather and Arthur W. Jacq-

uette to commit the crime of perjury by making

sworn statements before the Register of the U. S.

Land Office at Redding, which statements were

known by all the parties, defendant and applicants

alike, to be false.

It is unnecessary to repeat the entire indictment

here, but it is referred to as occupying some eleven

pages of the transcript, beginning on page 5 and

ending on page 15 thereof.

The opinion of Judge De Haven on overruling

the demurrer of defendant Dwinnell, found on pages

20^ 21 and 22, transcript, gives a succinct and clear

statement of the substance of the indictment and

its sufficiency to charge the offense.

The demurrer sets out several grounds of objec-

tion to the indictment, some of which will be briefly

considered.

(a) "That said indictment does not state facts

" sufficient to constitute a public offense against the

" United States."

The rule is well settled that if one hires another

to take up land for the one's benefit and causes him

to make a false oath to the effect that he is making

the application for his own use and benefit when

they both know that the statement so made is wil-

fully false, the oath so taken is perjury, and the



one procuring the oath to be taken is a suborner of

perjury. So, too, where two or more conspire to

have the same thing done it is equally an offense

against the Government.

(b) "That said indictment does not allege that

" said applicants, or any or either of them were
" duly sworn to the said sworn statements."

On page ten of the transcript the indictment al-

leges that the applicants did in fact appear before

Leininger, the Register, at Redding, and did in fact

sign their sworn statements and that the oath was

in fact taken by, and administered to, each of the

said applicants.

(c) "That the indictment does not show that the

" crime of perjury was committed by either of the

" applicants", etc.

This statement is refuted by a mere reading of

the indictment. On page 7, transcript, the language

embraced in the sworn statement which is material

is set out; and that each of the applicants when he

should take the oath to the said statement, would

know, and the defendants would know, that the said

statement would be false in the material matter to

the effect that, whereas, each should swear, among

other things, that he had not made any agreement

or contract in any manner, either directly or indi-

rectly whereby the title he might acquire from the

Government would inure in whole or in part to the

benefit of any person except himself, the fact was



exactly the opposite; that each one of them had an

express agreement and understanding that for the

sum of two hundred dollars he was to go through

the form of applying for the land, do all the nec-

essary swearing and then turn over the land to the

defendants.

And so with all the other points raised by the

demurrer. A careful reading of the indictment will

show that not a single objection made to it by the

demurrer is founded in fact or is well taken.

2.

THE COURT DID NOT ERR IN REFUSING DEFENDANTS'

REQUESTED INSTRUCTION NO. 42.

The instruction so numbered was not objection-

able in itself but it was substantially covered by the

court in another part of the charge and there is no

obligation on the court to repeat instructions simply

because requested to do so by counsel.

For the sake of assisting the court to see at a

glance that the charge of the trial court was compre-

hensive and covered the case fully we shall put the

requested instructions on the left and the instruc-

tions given on the right, in parallel columns. This

will embrace " assigned errors" 2-3-4 and 7 (pp.

41-42 tr.).
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Instructions Requested.

No. 42 (Assigned Error "2",

p.41,tr.)

"I charge you that if you

find from the evidence in this

case that any witness has wil-

fully testified falsely as to any

material matter involved in the

case, it is your duty under the

law of this State to distrust the

entire testimony of such wit-

ness.
'

'

Charge Given by the Court.

(p. 261, tr.)

"Every witness is presumed

to speak the truth, but this pre-

sumption may be repelled by
the manner in which a witness

gives his testimony, by the

character of the testimony of-

fered, by the motives which

may actuate a witness in offer-

ing his testimony, or by contra-

dictory evidence, and any wit-

ness found by you to be wil-

fully false in a material part of

his testimony is to be distrust-

ed by you in other parts.
'

'

No. 37 (Assigned Error "3",

p.41,tr.)

"If the jury are satisfied

from the evidence that the de-

fendants have established a

good character for truth, hon-

esty and integrity, then such

good character of itself may be

sufficient to raise a doubt as to

the defendants' guilt."

'

' The defendants have intro-

duced evidence of good char-

acter for truth, honesty and in-

tegrity. If you believe from the

evidence that the good charac-

ter of the defendants for truth,

honesty and integrity is proven

to your satisfaction, then such

fact is to be kept in view by

you throughout all your delib-

erations, and it is to be consid-

ered by you in connection with

other facts in the case, and
given such weight as you think

it is entitled to. If, after con-

sideration of all the evidence

you believe any defendant is

guilty as charged, why, then, it

will be your duty to return a

verdict of guilty, notwithstand-

ing proof of good character."

(p. 262, tr.)



No. 47 (Assigned Error 7,

p. 42, tr.)

"I charge you that in con-

sidering the weight to be given

by you to the testimony of any
witness in this case you have

the right to take into consider-

ation the animus or the bias of

such witness, if such animus or

bias appears."

1
' I charge you that in consid-

ering the evidence of any wit-

ness in this case, you have the

right to take into consideration

whether or not such witness,

in becoming a witness for

the prosecution,, expects favors

from such prosecution or ex-

pects that he will be leniently

dealt with in the disposition of

his own case, and if you believe

from the evidence, facts or cir-

cumstances in the case that

such witness expects favors

from the prosecution, you have

the right and it is your duty to

fake such facts into considera-

tion in weighing his testimony.

That will go simply to the mo-

tive which may actuate him in

testifying.

You are charged that a wit-

ness may be impeached by evi-

dence that he has made at other

times statements that are in-

consistent with his present tes-

timony. I repeat, quoting from

the Code of this State, you are

charged with the presumption

that a witness speaks the truth

may be removed or repelled by

the manner in which a witness

testifies, by the character of his

testimony, or by evidence af-

fecting his character for truth,

honesty or integrity, or by his

motives for testifying or by

contradictory evidence and in

this connection I charge you

that you are the exclusive



judges of the credibility of any

witness in this case. In other

words, you must determine for

yourselves whether you believe

the testimony of any witness or

not, and accordingly as you be-

lieve, you will act." (pp. 261-

262-263, tr.)

The foregoing instructions show how fully the

case was covered by the charge of the court and if

you take in connection with the instructions just

set out, the one following herein, it will be entirely

clear that the jury were fully informed as to the

law and as to their duty. The following instruction

is found on pp. 258-9 transcript.

"The rules in reference to the presumption of in-

i nocence and the burden of proof are among the

' fundamental principles of our law, and must be

' regarded throughout your consideration of the evi-

' dence in this case. All presumptions of law inde-

' pendent of evidence are in favor of innocence,

' and every person is presumed to be innocent of

' the offense charged until he is proven guilty. If
' upon such proof there is a reasonable doubt re-

' maining the accused is entitled to the benefit of
6 an acquittal. Before you can convict, the govern-

' ment must overcome the presumption of inno-

' cence by proving the defendants to be guilty be-

' yond a reasonable doubt, and if the jury have a

' reasonable doubt of the guilt as to either of the

' defendants, you should acquit as to that defend-

< ant."



The proof of good character is a part of the

"proof" and when the jury are told that the evi-

dence of the good character of the defendants "is to

" be kept in view by you throughout all your delib-

" eration", it is not possible that any juror could

have been misled as to the method by which he

should arrive at a verdict.

3.

THE COURT DID NOT ERR IN REFUSING THE INSTRUCTIONS

SET OUT IN ASSIGNMENTS OF ERROR "5" AND "6", p. 42 tr.

The court should never take the case from the

jury unless there is a total failure of proof and in

this case where the proof was so overwhelming, or

to put it mildly, so contradictory, the whole matter

was properly left to the jury.

4.

IF THE COURT WAS RIGHT IN OVERRULING THE DEMURRER,

IT WAS ALSO RIGHT IN DENYING DEFENDANTS' MOTION

FOR A NEW TRIAL AND IN ARREST OF JUDGMENT (Assign-

ments of Error "8" and "9", p. 43 tr.).

As to the sufficiency of the indictment, more will

be said later on in this brief.
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5.

A MERE READING OF THE ASSIGNMENTS OF ERROR "10", "11"

AND "12", pp. 45-6-7 tr., WILL SHOW THAT THE COURT WAS
RIGHT IN THE RULINGS.

There is no principle more clearly established than

that the acts and admissions of any particular con-

spirator may be shown against him, as long as he

is carrying into effect the conspiracy charged against

all of the conspirators.

6.

THERE WAS NO ERROR IN OVERRULING DEFENDANT DWIN-

NELL'S OBJECTION TO THE QUESTION SET OUT IN "ASSIGN-

MENT OF ERROR 13" (p. 48 tr.).

John F. Fairchild was called as a witness to the

good reputation of the defendants. Such a witness

may properly be asked if he has heard of special

instances wherein the good reputation of the de-

fendants, or either of them, has been called in

question.

People v. Ah Lee Boon, 97 Cal. 171;

Wig-more on Evidence, Sec. 988.

THE COURT PROPERLY EXCLUDED EVIDENCE AS TO THE REP-

UTATION OF JOHN D. GAGNON ("Error 14", p. 48 tr.).

Gagnon was dead. He was, and is, beyond the

jurisdiction of any earthly tribunal, and it is hard
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to imagine upon what theory his reputation could

properly be brought before the court when he was

not on trial.

"Requiescat in pace/'

It is unnecessary to speak of alleged errors "15,

16, 17" (p. 49 tr.) as to pronouncing judgment and

sentencing the defendants.

At this point we were served with a seventy-five

page brief by counsel for defendants and at the risk

of being somewhat wearisome, it will be necessary

to review some portions of the brief in question.

The wrhole argument of counsel for defendants in

attacking the indictment is based upon the false as-

sumption that in charging the crime of conspiracy

it is necessary to set out the crime the conspiracy

ivas formed to commit with the same particularity as

it would be if the crime itself were charged.

Such is not the law. It is not necessary, for in-

stance, to set forth all the particulars of a perjury

defendants may have conspired to have committed,

nor is it necessary to set forth all the particulars of

a subornation of the perjury.

It is not necessary that a perjury should in fact

be committed nor that a subornation of perjury

should have been attempted; but it is entirely suffi-

cient if the conspiracy were in fact entered into and

any one of the conspirators did a single act to carry

it into effect, even though the unlawful combination

were then abandoned.
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It is sufficient to charge the conspiracy in such

manner as that if the defendants should be convicted

thereunder they could successfully plead such con-

viction in bar of another prosecution for the same

offense.

The Supreme Court of the United States has set-

tled these principles and under the decisions of that

tribunal the indictment here questioned must be held

to be sufficient. These cases will shortly be con-

sidered.

Before reviewing the cases, however, some further

general observations may not be out of order.

The courts take cognizance of the laws and regu-

lations governing the acquisition of land at the va-

rious land offices in the public land states; and any

man who knows anything at all about land knows

that he goes to a United States land office to apply

for public land; he knows that his
" sworn state-

ment" which is required by the regulations and the

law alike has to do only with public land.

The "Timber and Stone Act" sets forth that it

is "surveyed public land" that is to be sold and that

an applicant to purchase said land must make a

written sworn statement which statement must be

filed with the register, and must set forth the various

facts therein required.

Among the things to be sworn to is this: "that he

" has not directly or indirectly, made any agreement

" or contract in any way or manner, with any per-
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" son or persons whatsoever, by which the title he

" might acquire from the government of the United

" States should inure, in tvhole or in part, to the

" benefit of any person except himself".

Now the indictment here informs the defendants

that they are charged with a conspiracy to have

several people named, appear before the Register

(duly qualified) of the United States Land Office at

Redding, California, on a certain date, and there

take an oath to sworn statement under the Timber

and Stone Lands Act of the United States, each of

which sworn statements should contain the very

language just above quoted which sworn statements,

after being sworn to should be filed with the Reg-

ister of said land office, and that each of the appli-

cants so swearing would know that he was swearing

falsely and each of the defendants also, would know

the applicants were swearing falsely and committing

wilful and deliberate perjury.

Can it be seriously argued by any stretch of the

imagination, that these defendants were not suffi-

ciently informed of the charge they had to meet?

Did they know or did they not know that the con-

spiracy was to get men to swear falsely in applying

to purchase public land?

If they knew, then they were not prejudiced by

the failure of the indictment to say in so many
words that the oath to be taken by the applicants

was to be wilfully false in reference to public lands.
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Sec. 1025 Revised Statutes say:

"No indictment found and presented by a
Grand Jury * * * shall be deemed insufficient

nor shall the trial, judgment or other proceeding
therein be affected by reason of any defect or
imperfection, in matter of form only, ivliich

shall not tend to the prejudice of the defend-
ant."

With these general observations, let us examine

some of the cases upon this subject.

Among the latest and most important cases upon

this subject is

Williamson v. United States, 207 U. S. 425

(52 Law Ed. 278).

This was also a case of conspiracy to suborn per-

jury under the Timber and Stone Act.

The indictment was assailed "with great elabora-

tion", and the same arguments were there advanced

as are here used to have the indictment declared

insufficient to charge an offense. Mr. Justice White

wrote the opinion and said in part

:

"1. As to the sufficiency of the indictment.

"With great elaboration it is insisted in argu-

ment that the indictment charges no crime, since

there can be no such thing as a conspiracy to

commit the offense of subornation of perjury.

While the statutes of the United States cause
every person who procures another to commit
perjury to be guilty of subornation of perjury,

it is said there is no punishment by statute, as

at common law, for a mere attempt by an indi-

vidual to induce the commission of perjury.

This being so, the argument is that a charge of
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conspiracy to suborn, etc., perjury, is in the na-

ture of things but a charge of an attempt to

suborn perjury, which amounts only to the

charge of a conspiracy to do an act which is not

a criminal offense. But the proposition fails

to give effect to the provisions of the conspiracy
statute (U. S. Rev. Stat. sec. 5440, IT. S. Comp.
Stat. 1901, p. 3676), which clearly renders it

criminal for two or more persons to conspire to

commit any offense against the United States,

provided only that one or more of the parties

to the conspiracy do an act towards effecting

the object of the conspiracy. In other words,
although it be conceded, merely for the sake of

argument, that an attempt by one person to

suborn another to commit perjury may not be
punishable under the criminal laws of the

United States, it does not follow that a conspir-

acy by two or more persons to procure the com-
mission of perjury, which embraces an unsuc-
cessful attempt, is not a crime punishable as

above stated. The conspiracy is the offense which
the statute defines, ivithout reference to whether
the crime which the conspirators have conspired
to commit is consummated. And this result of

the conspiracy statute also disposes of an elab-

orate argument concerning the alleged impossi-
bility of framing an indictment charging a con-

spiracy to suborn perjury, since it rests upon
the assumption that as the conspirators could
not, in advance, know when they entered into

the conspiracy that the persons would wilfully

swear falsely to what they and the conspirators
knew to be false, there could be no conspiracy
to suborn.

"But, even on the supposition that a valid
indictment may be framed charging a conspir-
acy to commit subornation of perjury, the in-

dictment in question, it is urged, is fatally de-

fective by reason of an omission to directly par-
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ticularize various elements claimed to be essen-
tial to constitute the offense of perjury, and
other elements necessary to be averred in re-

spect of the alleged suborners/' (The italics

are ours.)

"This is based upon the assumption that am
indictment alleging a conspiracy to suborn per-
jury must describe not only the conspiracy re-

lied upon, but also must, with technical pre-
cision, state all the elements essential to the com-
mission of the crimes of subornation of perjury
and perjury, which, it is alleged, is not done in
the indictment under consideration. But in a
charge of conspiracy the conspiracy is the gist

of the crime, and certainty, to a common intent,

sufficient to identify the offense which the de-

fendants conspired to commit, is all that is req-

uisite in stating the object of the conspiracy/'

Then, after stating the substance of the charge in

the indictment, the learned Judge closes that part

of the case which dealt with the sufficiency of the

indictment as follows:

"It was not essential to the commission of

the crime that in the minds of the conspirators

the precise persons to be suborned, or the time
and place of such suborning, should have been
agreed upon; and as the criminality of the con-

spiracy charged consisted in the unlawful agree-

ment to compass a criminal purpose, the indict-

ment, we think, sufficiently set forth such pur-
pose. The assignments of error which assailed

the sufficiency of the indictment are therefore

without merit."
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Another case bearing upon the sufficiency of an

indictment for conspiracy is

Deahj v. United States, 152 U. S. 539 (38 L.

Ed. 545).

Mr. Justice Brewer wrote the opinion of the

court. In that case the indictment was also attacked

on the ground of insufficiency because it did not

specify the particular tract or tracts of land of

which the defendants conspired to defraud the Uni-

ted States.

And speaking to that subject he said:

"It is true, no tract is named by number of

section, township, and range, and the language
is broad enough to include any or all the public

lands of the United States situate within that

county, and subject to homestead entry at that

land office. But manifestly the description in

the indictment does not need to be any more
definite and precise than the proof of the crime.

In other words, if certain facts make out the

crime, it is sufficient to charge those facts, and
it is obviously unnecessary to state that which
is not essential. Can it be doubted that if these

defendants entered into a conspiracy to defraud
the United States of public lands, subject to

homestead entry, at the given office in the named
county, the crime of conspiracy was complete
even if no particular tract or tracts were se-

lected by the conspirators'? It is enough that
their purpose and their conspiracy had in view
the acquiring of some of those lands, and it is

not essential to the crime that in the minds of
the conspirators the precise lands had already
been identified.

"In Dickinson's ' Guide to the Quarter Ses-
sions', p. 355, is given the form of an indict-
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ment for a like conspiracy which, as appears,
was twice before the King's Bench. Rex v.

Cooke, 2 Barn. & C. 615, 5 Barn. & C. 538. In
that indictment the conspiracy is charged in
these words: 'Did conspire, combine, confed-
erate, and agree together unlawfully and un-
justly to disturb, molest, and disquiet Sir George
Jerningham, Bart., in the peaceable and quiet
possession, occupation, and enjoyment of cer-

tain manors, messuages, lands, and heredita-

ments and premises, situate and being in the
said county of S., of which he, the said Sir
George Jerningham, then was, and for a long
time had been, peaceably and quietly possessed.

'

In describing the overt act it is stated that de-

fendant did ' break and enter a certain messuage,
called Stafford Castle, situate in the county
aforesaid, whereof the said Sir George Jerning-
ham had long been, and then was, in the peace-

able and quiet possession.' In other words,
there, as here, the description in the conspiracy
part of the indictment is broad enough to in-

clude any lands within the county belonging to

and in the possession of the party against whom
the conspiracy was formed, but when the overt

act of the conspirators is stated then the partic-

ular tract in respect to which the act was com-
mitted is described.

"It is further objected that the indictment is

defective in its statement of the means by which
the conspiracy was to be carried into effect. The
language is by means of ' false, feigned, illegal,

and fictitious entries under the homestead laws
of the United States.' It is insisted that the

word ' entry' in homestead cases has a settled

technical meaning, and refers simply to the

initiation of the proceedings, and the language
of Mr. Justice Lamar, speaking for this court in

Hastings & D. R. Co. v. Whitney, 32 U. S. 357,

363 (33: 363, 366), is cited:
'Under the home-
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stead laws three things are needed to be done
in order to constitute an entry on public lands:

First, the applicant must make an affidavit set-

ting forth the facts which entitle him to make
such an entr}^; second, he must make a formal
application; and, third, he must make payment
of the money required. When these three requi-

sites are complied with, and the certificate of

entry is executed and delivered to him, the entry
is made—the land is entered.'

"The argument is that the word ' entry', hav-
ing a technical meaning, must be taken with
that meaning in this indictment; that, as thus
understood, an entry in a homestead case being
but a preliminary act, does not operate to divest

the title of the government, and, as is said in

the brief: 'The charge that defendants con-

spired to defraud the government by means of

false entries to lands under the homestead laws
will thus be seen to be a charge of an innocent
act.'

"But the popular understanding of the w^ord

is not thus limited. It is common to speak of

an entry of land under the homestead law, mean-
ing thereby not a mere preliminary application,

but the proceedings as a whole, the complete
transfer of title. Counsel concede that in cash
purchase and pre-emption cases it is even tech-

nically used to describe the final proof or final

purchase, but seek to draw a distinction between
its use in those cases and under the homestead
law. Even if it were conceded that such a
distinction is recognized in the statutes and au-
thorities, it would not change the significance of

the popular use. Clearly, it is used in this in-

dictment in its popular sense, for, when we turn
to the description of the overt acts, we find mat-
ters subsequent to the original entry. Thus, in

the first count, one of the defendants is charged
to have induced 'Charles Pattnaude to make
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filing under said homestead laws, and there-
after to make proof and final entry under said
laws, for the lands known,' etc. Something of
equal significance is found in each of the
subsequent counts upon which conviction was
had. It is one purpose of an indictment to

inform the defendant of the crime of which he
is charged, and there can be no doubt that this

defendant understood the exact sense in which
the word i entry' was used in this indictment,
and was not misled into the belief that the only
crime charged against him was of a conspiracy
to acquire lands of the United States by means
of wrongful preliminary proof."

In

United Stales v. Gordon et al., 22 Fed. 250,

a demurrer to the indictment under section 5440

R. S. for conspiracy to defraud the United States,

was under consideration. Nelson, Judge, delivered

the following opinion:

"The three counts in the indictment charge

that the defendant, with others, conspired to de-

fraud the government out of certain public

lands. There is no separate ,md distinct offense

charged. The second and third counts allege

the means which the defendant intended to use

to consummate the fraud. This mode of plead-

ing is not objectionable, and the demurrer can-

not be sustained for the reasons assigned; that

separate and distinct offenses are charged. The
first count is good. The section of the statute

(5440) makes it a crime to conspire to defraud
the United States in any manner, and the cases

cited from the state courts which hold that a

conspiracy to defraud is not criminal, unless it

is a conspiracy to defraud in a manner made
criminal by statute, have no application to in-
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dictments under section 5440. It is immaterial
what means were used to defraud, as it is crim-

inal to conspire to defraud the United States in

any manner or for any purpose, and the court

does not care to know whether the modes adopt-

ed to accomplish the end proposed is made crim-

inal or not. The second count is sufficiently

clear in its statements, and the acts which it is

alleged the defendant conspired to do would de-

fraud the government. Each count is followed
by allegations of a large number of acts done
in pursuance of and to effect the object of the

conspiracy, and these allegations are identical.

I think the lands are sufficiently described, and
the defendant is reasonably informed of the

particular instances intended and referred to.

The third count is good. It charges with suf-

ficient particularity that the defendant, with
others, conspired to defraud the government out
of the land by a pretended compliance with the

pre-emption laws at the Duluth land office, in

which district the lands were situated. The
fourth count is good. It charges that the de-

fendant and others conspired to defraud the

government out of the lands by a pretended
compliance with the pre-emption laws, for the
purpose of selling them to the defendant. It

charges a contrivance to secure the privilege of
pre-emption, and a combination to defraud the

government.

" Demurrer is overruled, with leave to plead."

In

United States v. Benson, 70 Fed. 591,

this court used the following language:

"We must therefore look elsewhere than to

the common law for the test to be applied which
will determine the validity of the indictment.
Where the offense is purely statutory, having
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no relation to the common law, it is, as a gen-
eral rule, sufficient to charge the defendant, in

the indictment, with the acts coming fully with-
in the statutory description, in the substantial

words of the statute, without any further elab-

oration. To this general rule should be added
the* qualification that the description of the of-

fense in the indictment must be accompanied by
a statement of all the particulars essential to

constitute the offense, and must be sufficient to

inform the accused as to what he must be ex-

pected to meet at the trial. U. S. v. Simmonds,
96 IT. S. 362 ; U. S. v. Carll, 105 U. S. 612 ; U. S.

v. Hess, 124 U. S. 483, 8 Sup. Ct. 571 ; Potter
v. IT. S., 155 U. S. 438, 15 Sup. Ct. 144. * * *

"An indictment under section 5440, which
avers the conspiracy and then sets out the overt

acts done to carry it into effect, is sufficient,

and it is not necessary to aver the means agreed
on to effect the conspiracy. U. S. v. Dennee, 3

Woods 50, Fed. Cas. No.'l4,948; U. S. v. Gold-
man, 3 Woods 192, Fed. Cas. No. 15,225 ; U. S.

v. Dustin, 2 Bond 332, Fed. Cas. No. 15,011;

U. S. v. Sanche, 7 Fed. 715; U. S. v. Gordon,
22 Fed. 250; IT. S. v. Adler, 49 Fed. 736. See as

to other offenses, U. S. v. Ulrici, 3 Dill. 535,

Fed. Cas. No. 16,594; U. S. v. Simmonds, 96
U. S. 360; U. S. v. Britton, 107 U. S. 655, 661,

2 Sup. Ct. 512.

"From the authorities we have cited and
quoted from, it will be observed that the gist of

the offense under the statute, as well as at com-
mon law7

, is the conspiracy. The cases quoted
from and cited are principally decisions ren-

dered in the respective circuits, and have no
binding force upon this court, except such as

may be found in the soundness of the reasons

therein given. Our attention, however, has not

been called to any decision of the supreme court

which takes issue with the circuit courts as to
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the requirements of an indictment under the

clause of section 5440 declaring it to be a con-

spiracy for two or more persons to conspire 'to

defraud the United States in any manner or

for any purpose. ' On the other hand, there are

decisions which substantially affirm the doc-

trines announced in the circuit courts. Some of

them have already been cited in the course of

this opinion. " Citing Dealy v. U. S., 152 U. S.

539, 14 Sup. Ct. 680.

In the case of

Ching v. United States, 118 Fed. 538,

the Circuit Court of Appeals for the Fourth Cir-

cuit uses this language:

"As to the sufficiency of the indictment, it

must be first noted that the gist of the offense

charged is that of conspiracy, which we think is

properly pleaded. In such cases the offense

which is intended to he committed as the result

of the conspiracy need not he described as fully

as would be required in an indictment in which
such matter was charged as a substantive crime.

This indictment alleges that, prior to the com-
mission of the crime charged, the defendant
Guyther had been duly commissioned as an enu-
merator, and that he had regularly taken the

oath of office. It also charges that the purpose
of the conspiracy between the defendants was to

have Guyther, as such enumerator, forward fic-

titious returns relating to the residents of his

district to the census bureau. We think it clearly

appears from the indictment itself that the de-

fendants were fully advised of the nature of the

offense charged, and of the means by which it

was to be effected. Keeping in view the allega-

tions that Guyther had been regularly appointed
and qualified as an enumerator before the con-
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spiracy was entered into, and that the purpose
of such conspiracy was to have him, as such enu-
merator, make certain fictitious returns, which
are fully set forth, we are of the opinion that all

of the defendants were fully advised of the
charge which they had to meet, and that it suffi-

ciently appears that Guyther was an enumerator
at the time the conspiracy is charged to have
been entered into."

In Van Gesner v. L7 . S., 153 Fed. 53, which was

also a case of conspiracy to suborn perjury, Judge

Eoss of this court said

:

"It is perfectly plain, from the provisions of
the statutes and the rules and regulations

of the Land Department, that in order for
any person to effect a purchase of any
land under the act in question, he must first

make an application to purchase by a verified

written statement, which statement is an affida-

vit as to the truth of the matters therein declared,

and after a compliance with the prescribed pro-
cedure, must satisfy the register of the local

Land Office by deposition, in which he and such
witnesses as he may produce, are examined and
cross-examined under oath of the truth of the

matters required by the statute to be shown as

a prerequisite to the authorized purchase."*******
"The whole scheme, as alleged, and proved to

the satisfaction of the jury, shows beyond ques-

tion that the false swearing contemplated by the

conspiracy could not have been otherwise than

wilful on the part of the instigated persons.

When the facts alleged necessarily import such

wilfulness, the failure to use the word itself is

not fatal. Such failure, under such circum-

stances, would not be fatal at common law."
(Citing cases.)
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"It is not the name but the essence of the

thing that should control the Court in the ad-

ministration of justice. As has already been
said the gist of the offense charged against the

plaintiffs in error was the conspiracy, the object

of which was the commission of the crime of
perjury by numerous persons, in order that the

conspirators might acquire the government title

to the desired lands. 'In stating the object of

the conspiracy', said the Court in United States
v. Stevens, (D. C.) 44 Fed. 141, ''the same cer-

tainty and strictness are not required as in the

indictment for the offense conspired to be com-
mitted. Certainty to a common intent, suffi-

cient to identify the offense which the defend-
ants conspired to commit, is all that is required.

When the allegation in the indictment advises

the defendants fairly what act is charged as the

crime which was agreed to be committed, the

chief purpose of pleading is attained. Enough
is then set forth to apprise the defendants so

that they may make a defense.' "

See, also

:

Noahv. U. S.,128 Fed. 272;

U. S. v. Eddy, 134 Fed. 114;

U. S. v. Rhodes, 30 Fed. 431.

The learned judge also says

:

"It is well settled that the Land Department
has the power to make reasonable rules and
regulations, not inconsistent with any valid law,

for the purpose of giving effect to the provisions

of the acts of Congress providing for the dispo-

sition of the public lands, which have the force

and effect of law, and of which rules and regu-

lations the Courts take judicial notice."

The court, therefore, will take judicial notice of

the so-called "sworn statement" provided by the
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Land Department under the " Timber and Stone
Act", and when defendants are charged with con-

spiring to procure men to swear falsely in such

"sworn statement" which is to be filed in the United
States Land Office, of necessity, the lands are public

lands, and the defendants are just as surely apprised

of that fact as if the words "public lands" were

repeated in each paragraph of the indictment.

This court also in the case of Nickell v. U. S., 161

Fed. 705, which was also a charge of conspiracy to

suborn perjury, speaking through the late, and

greatly lamented, Judge Whitson, said:

"First, then, as to the indictment: The argu-
ment is that the pleader has omitted to charge
that the acts complained of were wilfully done.
This is based on the assumption, rightly made,
that it must so appear by appropriate averment.
Assuming for the present discussion without
holding that the words ' unlawfully, wilfully and
corruptly' first appearing in the indictment can-

not relate to the subsequent allegations as to the

nature of the oaths taken for want of explicit

reference, it does not appear that the acts were
knowingly done, for it is alleged

:

" 'When in truth and in fact as each of the

said persons would then well know, and as they
the said * * * Charles Nickell, etc. * * *

would then well know, such persons would be
applying to purchase such lands on speculation,

and not in good faith to appropriate such lands

to their own exclusive use and benefit, respec-

tively, and would have made agreements and
contracts with other persons by which the titles

which they should acquire from the United
States in such lands would inure to the benefit

of persons except themselves.'
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"We think the distinction which counsel
makes is a technical refinement which cannot
prevail under the liberal provisions of section

1025 of the Revised Statutes. If the defendants
kneiv that these affidavits tvould be false, and
knew that the entryman would have made eon-
tracts for the conveyance of the lands to be ac-

quired by them, and having this knowledge, nev-
ertheless procured the making of them, there
can be but one conclusion, and that is that they
wilftdly, ivhich is but another name for inten-

tionally
f
entered into the conspiracy charged.

While matters of substance are as essential now
as before the passage of the statute, and of

necessity must always remain so, we take it that

its enactment was intended to have substantially

the same effect as those of many of the states,

which provide that an indictment which will

enable a person of common understanding to

know what is intended is sufficient."

If that be the correct statement of the rule, that

ends the discussion. There can be no question on

earth but that these defendants knew ivhat was in-

tended. Not only that, but the overt acts set out in

detail the method by which the conspiracy was to be

carried into effect; and when the defendants came

into court they knew not only what was charged

against them, but also the very steps they were

said to have taken in effecting the object of their

conspiracy.

If they knew that, even though, for the sake of

the argument, it were admitted the indictment is not

as carefully drawn as it might have been, it is still

sufficient.
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But it is not admitted that the indictment is de-

fective in any particular.

It is strongly insisted that measured by every

standard for good pleading in a charge of conspir-

acy, it is entirely sufficient.

Let us look at it.

(1) It properly charges the place in which the

conspiracy was entered into,—Siskiyou County,

State and Northern District of California

;

(2) That they did wilfully, unlawfully, know-

ingly and feloniously conspire, confederate and agree

together, etc., to commit the crime of subornation of

perjury;

(3) That they did this to unlawfully, wilfully

and corruptly suborn, instigate and procure six men

to commit the offense of perjury in the State and

Northern District of California by appearing before

Clarence W. Leininger, a duly appointed, qualified

and acting register of the United States Land Office

at Redding, California;

(4) That each one should take an oath to a sworn

statement under the Timber and Stone Lands Acts

of the United States, and (among other things) each

should swear "that he had not directly or indirectly

" made any agreement or contract, or in any way
" or mcmner with any person or persons whomso-

" ever, by ivhich the title he might acquire from the

" Government of the United States would inure in

" whole or in part to the benefit of any person except

" himself"

;
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(5) That these sworn statements were to be filed

with said Register;

(6) That it should be known by each one of the

applicants so swearing and filing his application that

it would be false in the "material matter therein to

" be sworn to, in this, that each of the persons at the

" time of so subscribing and swearing to his respec-

" tive sworn statement, had an agreement before-

" hand, and an express understanding that the title

" he was to secure, amd the land he was to apply for
" in his sworn statement, was for the benefit of the

" said defendants"

;

(7) That the defendants, and each of them at the

time of so conspiring well knew that the said sworn

statements aforesaid, so to be filed, would be ivilfully

false in the said material matter just before stated.

Now to make the crime, the conspiracy, complete

for purposes of prosecution, an overt act has to be

pleaded. The indictment then sets forth as an overt

act to carry into effect the purposes of the con-

spiracy, that the defendants procured a number of

the blank Timber and Stone Land sworn statements,

under the rules prescribed under said acts, and did

fill out the said sworn statements for lands of the

United States to be open for entry under said acts,

each applicant having his " sworn statement" filled

out for a particularly described portion of land sub-

ject to sale at Redding.

That after that the said six applicants were " lined

up" at Redding, in front of the Land Office, and that
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defendant Dwinnell paid some money to them for

their expenses.

That thereafter the defendants caused the said

applicants to appear before the said Register and

take the oath, and have the oath administered to

them and that each did wilfully swear falsely to the

material matter set out in said sworn statement, and

that they all knew, defendants and applicants, that

wilful perjury was committed.

This is followed by acts of defendant Dwinnell in

relation to procuring relinquishments from the vari-

ous applicants.

CASES CITED BY DEFENDANTS.

(1) Dealy v. United States, 153 U. S. 539 (38

L.Ed. 545).

This was a conspiracy to defraud the United

States.

"The first count was as follows:

"That on the first day of April '1891' * * *

in the County of Rolette, state of North Dakota,

and within the jurisdiction of this court (Dealy
and four others named and others unknown)

—

did commit the crime of conspiracy to defraud
the United States, committed as follows

:

"That at the time and place aforesaid the

said (parties) did falsely, unlawfully and wick-

edly conspire, combine, confederate and agree to-

gether among themselves to defraud the United
States of the title and possession of large tracts

of land in said county of great value iy means

of false, feigned, illegal and fictitious entries of

said lands under the homestead laws of the
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United States, the sdid lands being then and
there public lands of the United States, open to

entry under said homestead laws at the local

land office of the United States at Devil's Lake
City in said state. Then follows an overt act to

the effect that one Pattnaude was persuaded to

make a filing, and afterwards final proof on cer-

tain lands, particularly described/'

The Supreme Court sustained that indictment.

We submit that for stronger reasons the indict-

ment here assailed should be sustained.

In the Dealy case the defendants were charged

with conspiracy to defraud the United States out of

large tracts of public land open to entry at the land

office at Devil's Lake City. In this case the defend-

ants are charged with conspiracy to have men sivear

falsely to material matter in sworn statements under

the Timber and Stone Lands Acts of the United

States, in which they should swear that they "did

" not apply to purchase the land on speculation

* and had not directly or indirectly made

any agreement or contract * * * by which the

" title they might acquire * * * tvould inure

a * * * £ flie })ene-jii f any person except them-

" selves". That they knew it would be wilfully false

and the defendants knew it would be wilfully false

in the material matter set out.

In the Dealy case the overt act sets out the par-

ticular land each applicant was to enter upon. In

this case the overt act sets out the particular land

each applicant applied for in his sworn statement to

purchase.

ii
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In both cases, taking the indictments in their

entirety, the defendants are fully apprised of the

charge made against them, and if a conviction were

had it could be pleaded in bar of any further pro-

ceedings on the same charge.

In this case the defendants knew when they came

to trial that they had to meet the charge of suborn-

ing several named persons to go to Redding and

have each swear to and file a false sworn statement

for the purchase of land which was particularly

described in each application. The identity of the

crime was thus fixed. It is charged in the indict-

ment (p. 8 tr.) that to carry out their conspiracy

" the defendants did procure a number of blank

" Timber and Stone Land Stvorn Statements under

" the rules prescribed under said acts, and did fill

" out the said sworn statements for land of the

" United States to be open for entry under the Tim-

" ber and Stone Act of June 3rd, 1878, as extended

" to all the public land states by the Act of August

" 4, 1892, as follows:

" 'The sworn statement of James Frederick

" 'French ivas filled in for the east half of the east

" 'half of section twelve, township forty-four North,

" 'Range two west, M. D. M., in the District of lands

" 'subject to sale at Redding, California/
"

And so with the five others set out. It is idle

mockery to say that the defendants did not know

what offense they were charged with.
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Could the learned Judge De Haven have done

otherwise than to say, as he did in his opinion over-

ruling the demurrer of defendant Dwinnell (p.

20 tr.) :

" After a careful consideration of the allegations

" of the indictment my conclusion is that it suf-

" fciently charges that the defendant, and others,

" conspired to commit the crime of subornation of
" perjury"?

(2) Nurnberger v. United States, 156 Fed. 721.

This was a charge of subornation of perjury and

does not apply to a conspiracy case, but in principle

it supports the position of the Government in the

case at bar. On page 724 it is said

:

"The clear intendment is that the lands were
public lands, and as such were at the time sub-
ject to entry at the said United States land
office."

In that case the paper was called "a certain appli-

" cation in writing to enter under the homestead
" laivs of the United States, subject to entry at the

" said land office"—then the land is described.

The indictment was sustained.

(3) The third case mentioned by defendants is

Williamson v. U. S., 207 U. S. 425, which has been

sufficiently quoted from already, but the same case

under the name of Van Gesner v. United States, 153

Fed. 46, may be considered in this connection.
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Boss, Judge, wrote the opinion. In oral argument

it was stated by Assistant U. S. Attorney Black,

that the Williamson indictment did not set out the

particular lands about which the perjuries were to

be committed. What was meant by that is this:

That in the general statement of the conspiracy en-

tered into, there is no description of particular lands

to be entered, and that it is only when the overt acts

are charged it is stated for the first time what par-

ticular land each applicant was to apply for.

This seems to be borne out by the language of

Judge Ross, on pp. 49 and 50.

The conspiracy was to procure one hundred per-

sons to commit perjury by appearing before a

United States Commissioner and swear falsely to

" certain declarations and depositions by them
to be subscribed" and "to state and subscribe

under their oaths that certain public lands of
the said United States, lying in Crook county,

in said district of Oregon open to entry and
purchase under the Act of Congress approved
June 3, 1878, and August 4, 1892, and known
as timber and stone lands, which those persons

would then be applying to enter and purchase,
]

in the manner provided by law, etc. * * *"

Then follows the statement "that in pursuance of

" the said unlawful conspiracy and to effect the

" object of the same", Biggs then prepared "a

sworn statement in writing",—and this is followed

by a copy of the sworn statement which contains a

particular description of the land.
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That indictment teas sustained by this court.

Now if the object of an indictment be to apprise a

defendant of the offense charged against him, or, to

quote the learned judge who wrote the Van Gesner

opinion,

"fairly inform Mm of the acts alleged to have
been committed by him in violation of that law
and in a manner that will protect him in the

event of a verdict of guilty, or acquittal, against
any other further prosecution for the same
offense",

it is earnestly urged that the indictment now here

under consideration comes fully up to that standard,

and meets every requirement of the rule.

Does one who reads this indictment have any

doubt on earth as to the particular offense charged'?

Is there any ambiguity about it? Could it ever again

be possible to put these defendants on trial for this

same offense, once this charge is disposed of?

In the Van Gesner-WilUamson cases the facts are

stated in a different way but not more plainly. In

those cases it was charged that the men suborned

were to appear before a U. S. Commissioner and

swear falselv to

" Certain declarations and depositions by them
to be subscribed'' and "to state and subscribe

under their oath that certain public lands of the

United States, lying in Crook county in said

district of Oregon open to entry and purchase
under the act of Congress approved June 3,

1878, and August 4, 1892, and known as timber
and stone lands, which those persons would then
be applying to enter and purchase in the man-
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ner provided by law, were not being applied for
on speculation", etc. * * *

"When in truth and in fact as (all the par-
ties) would then well know (that the opposite
was true) and that the persons suborned 'would
have made agreements and contract, etc/—with
the defendants whereby the title should go to

them. '

'

In this case the parties suborned were to appear

before the Register at Redding and swear falsely to

"material matter" in sworn statements, under this

same act, which statements were to be filed and

would be known by all persons to be wilfully false

in the "material matter" set out. If it was "ma-

terial", it must have been for "public land". In

both cases the overt acts point the specific land and

fully apprise the defendants of the charge. The

indictment is sufficient and should be upheld.

(4) United States v. Britton, 108 U. S. 109, is

cited, but the reason therefor is not apparent. That

case is authority for the proposition that

"a conspiracy must be sufficiently charged, and
that it cannot be aided by the averments of acts

done by one or more of the conspirators in fur-

therance of the object of the conspiracy".

No one doubts the correctness of that doctrine

but when that case is read, it will be seen that the

facts set out as an offense which constituted the

object of the conspiracy, did not constitute am,

offense against the United States. In other words

the defendants there were charged with a conspiracy
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to commit the acts set out in Sec. 5204, R. S., and

the learned Justice said "and Section 5204 does not

" of itself create any offense against the United

"States" (27 L. Ed. p. 698).

(5) United States v. Pettibone, 148 U. S. 197;

United States v. Brace, 149 IT. S. 870;

Conrad v. U. S., 127 Fed. 797;

Evans v. U. 8., 153 IT. S. 584,

are all cited to the same effect as the Britton case

and need no further comment in this connection.

The argument under "C", pp. 22 to 26 of coun-

sel's brief is applicable to cases of subornation of

perjury and not to conspiracy.

Points "D" and "E" on pp. 26 to 32 of the said

brief dwell upon alleged defects of the indictment in

reference to the " agreement or understanding" that

existed between the applicants and the defendants

in reference to the lands to be applied for.

If an agreement or understanding was in fact had,

that is the ultimate fact which must be alleged and

the evidence must show such to be the fact. We are

not called upon to set out the evidence of the agree-

ment but must allege the fact of an agreement and

then prove it.

"It is neither necessary nor proper to allege

matters of evidence in a pleading; only ultimate
facts should be alleged, not the circumstances
which tend to prove them/ 9

31 Cyc, 49.
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There was no variance betiveen the allegations of

the indictment and the proof.

The charge was conspiracy to suborn witnesses to

commit perjury in swearing in their applications

that they "had no agreement or contract", etc., as

to the disposition of the lands applied for, when

they all knew that that statement was wilfully false

for the reason that each one of them had an agree-

ment beforehand and an express understanding

" that the title he was to secure, and the land he was
" to ^apply for in his sworn statement, was for the

" benefit of the defendants
9
'.

The word "title" must be taken in its popular

sense of "right", and not in the restricted legal

sense.

One may have an "inchoate" title, an "equitable",

a "legal" title.

The language is "by which the title he might ac-

quire, etc/'; and while the conspiracy may have con-

templated the possible issuance of patents to the

applicants, yet if anything short of that is agreed to,

with the understanding that, in any event, whatever

rights are acquired by the applicants they shall be

for the benefit of the defendants, it is entirely com-

petent to show the facts. This is illustrated by the

testimony of F. M. French on pages 91-2 tr., as fol-

lows :

" Q. Did you not, afterwards, failing to get the

" money there, go to Dr. Dwinnell, and ask him



39

" to go and get some parties who would lend you

" some money to made your final proof?

"A. / never did, but Mr. Dwinnell went to Mr.

" Eddy, and Mr. Dwinnell said that it would be best,

" it would look better to have somebody else furnish

" the money and put it tip, and when he tvas talking

" about having us prove up on the lamd, so I under-

stand by him that he went to Mr. Eddy to get the

money, but as for my going to borrow one dollar

to prove upon the land, I never done it.

a

n

" Q. Then you never intended to take up that

" land on that title for yourself?

"A. J was taking it up for Br. Dwinnell.

" Q. Were you ever intending to perfect that

" title; I want an answer to that, yes or no?

"A. If the title had been perfected the land was
u

to be turned over to Dr. Dwinnell.

" Q. That is not the question, the question is did

" you ever intend yourself to take up that title that

" you had initiated there?

" A. You see it is just this way: The bargain

" was made that Dwinnell was to get that land. It

" did not matter whether it was proved up, or relin-

" quished on, or scrip."

That clearly shows the situation. Whatever title

might be acquired was to go to Dwinnell.

The statute does not say the "legal title" he might

acquire.

When the application is made and filed and the

fees paid, the applicant then has, at least, an inchoate
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title. This "title" he may dispose of. It is his

against the world. He is in a position to relinquish

his right, to prove up and get final certificate, wait

for his patent or anything else he desires.

''After the -filing of a statement and while the

time is running w%tlnn which to make proof,
there is an inchoate right on the part of the pre-

emptor which the government recognizes."

Northern Pac. R. Co. v. Be Lacey, 174 U. S.

622.

That "right" may justly be considered, for all

criminal purposes, the "title" ivhich he acquires,

even if he concludes to dispose of it before going

further and getting his equitable title by final pay-

ment, or waiting for the legal title as evidenced by

patent.

"Possession under a claim of ownership con-

stitutes title in a low degree. It is sufficient to

give plaintiff standing to bring an action against

those 'who have no title at all."

Waller v. Julius, (Kan.) 74 Pac. 157.

If this be not the true construction of the lan-

guage and spirit of the act, then the act becomes an

absurdity. It would then be necessary to show in

every case that the perfect legal title had to be

acquired and turned over to the suborner before

there could be a violation of the law.

On page 45 of their brief under "B" it said

"There was no evidence of conspiracy".

The testimony of Jacquette alone is sufficient to

show complicity of all the defendants. Beginning
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on page 142 tr. and ending on p. 159, there is dis-

closed as pretty a piece of land juggling as one

would wish to see. It starts with defendant Gilpin

holding out the lure of $200.00 to an honest young

teamster (p. 143). The next scene shows defendant

Dwinnell meeting Jacquette on the road and without

any prior talk between them at all, Dwinnell hands

Jacquette an affidavit to be sworn to and fifty cents

to pay for it, enclosed in an envelope already ad-

dressed to the Register of the U. S. Land Office at

Eedding (pp. 144-5 tr.).

Scene 3: Gilpin pays the money for the railroad

tickets from Montague to Dunsmuir (as a blind)

and then Jacquette bought the ticket from Dunsmuir

to Redding (p. 145 tr.).

Scene 4: Deter fills out the " sworn statement"

and the boys get in line (p. 147 tr.).

Scene 5: Gilpin fixes matters so that if the land

Jacquette was to apply for should have been spoken

for ahead of him, he could by filing his homestead

application, still secure that particular piece of land

(p. 149 tr.).

Scene 6: In Gagnon's saloon (p. 151 tr.) Dwin-

nell said to Jacquette, "Now if you are ready we will

" go down and fix up that business".

And the " contract"—the " agreement"—was car-

ried out. Jacquette got his two hundred dollars.

The defendants got the land (p. 156 tr.)

.

On page 154, in speaking of defendant Gilpin, this

witness says

:
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" A. Told him, I did not like that transaction;

" that it looked to me like straight perjury. He told

14 me if I kept my mouth shut it would be all right."

And the perjury was committed.

On whom rests the moral responsibility for this

crime ?

The jury have determined that these defendants

entered into a conspiracy to have it committed and

the transcript shows beyond any doubt that the de-

fendants are guilty. Conspirators do not say they

are going to commit a crime. They just do it and

"keep their mouths shut".

CONCLUSION.

The "conclusion" of the able brief of counsel for

defendants is a plea which might well have been

addressed to the jury who tried the defendants.

As to why the jury should believe one witness

rather than another is a matter which does not con-

cern us here. The jury are told they have the right

to do that very thing.

The excerpts from the testimony quoted at the

end of the said brief are to no purpose, as they are

all directed to disputed questions of fact which were

submitted to the jury.

And if the elder French was shown to have had

hatred for and animosity towards Dwinnell, the jury

were properly instructed as to how they should

weigh the testimony of such a witness.
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It is respectfully submitted that no case was ever

tried where the testimony more clearly showed the

guilt of a defendant than this one.

All the defendants working together to a common

end—to procure men to take up land for the purpose

of turning it over to the defendants at such time

as it wrould be convenient for the defendants to

handle it.

The case was fairly tried—the issue was joined

—

the defendants knew the full charge they had to meet

—they gave testimony and produced evidence upon

all controverted points and it is claimed on behalf

of the government that this judgment should be

affirmed.

Respectfully submitted,

Robert T. Devlin,

United States Attorney,

A. P. Black,

Assistant United States Attorney,

Attorneys for Defendant in Error.
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No. 1865.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

GEORGE W. DWINNELL and JOHN
GILPIN,

Plaintiffs in Error,

VS.

THE UNITED STATES OF AMER-
ICA,

Defendant in Error.

REPLY BRIEF OF PLAINTIFFS IN ERROR

We have carefully read the brief submitted by de-

fendant in error and confidently submit that learned

counsel for the government have not answered any of

the various points urged in support of the plaintiffs'

writ of error.

None of the cases cited by them contradict or over-

rule the cases relied upon by plaintiffs in error, but

on the contrary are in direct harmony with them. The

learned counsel do not seek to uphold the validity of



the indictment in this case, except by mere assertion,

and are compelled to concede that it is lacking in many
essential elements.

We insist that the indictment is fatally defective.

The crime charged is conspiracy to procure certain

persons to commit perjury, and while it was not re-

quired that the indictment should contain all the aver-

ments requisite to set out a charge of perjury or sub-

ornation of perjury, it was indispensable that it should

contain such averments as would show that if the con-

spiracy was successful, perjury would be committed;

it was necessary that all the ingredients of perjury

should be in contemplation.

.
I.

The Indictment Should Have Charged the Crime

Which is Alleged to Have Been Committed With

Precision and Certainty, and Should Have Set

Forth All of the Elements Necessary to Consti-

tute the Offense Intended to be Punished.

As has been repeatedly stated the true test of an in-

dictment is whether it contains every element of the

offense intended to be charged.

The modern decisions have not dispensed with this

requirement. The objections urged with respect to

this indictment are not technical. They are objections

of substance and concern the constitutional rights of

the accused. The objections of the plaintiffs in error

to the indictment were made opportunely, both by de-

murrer and motion to arrest the judgment. The gov-

ernment had ample opportunity to reframe a proper



indictment, having been given actual notice of the

various defects pointed out. One has only to glance

at the indictment to see these defects. They may be

grouped as follows:

(a) The indictment does not charge that any of the

lands (subject of the conspiracy) were public lands of

the United States.

(b) The indictment does not charge that any of the

lands were subject to entry at the Redding Land Of-

fice.

(c) The indictment does not describe the lands

(not public lands) as being within any certain county,

or located within any certain township, or within any

certain state, or within the United States.

(d) The indictment does not charge that the entry-

men were to apply for any public lands, either within

the Shasta Land District, or within the United States,

or were to apply to purchase any public lands at all.

(e) The indictment does not charge that any oaths

were to be administered in a case in which the laws

of the United States authorized an oath to be admin-

istered.

(f) The indictment does not state that the register

mentioned therein, or before whom the entrymen were

to appear, had any competent authority, or any author-

ity, to administer such oath to the entrymen.

All of the cases recognize the principle that the

omission to set out any one of the above elements ren-

ders an indictment fatally defective, and that it should

be so declared, either on demurrer or motion in arrest

of judgment. We have covered this phase of tHe case
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in our opening brief, commencing at page i and ter-

minating at page 15.

Counsel for the government do not deign to notice

the authorities cited by us in support of our conten-

tions, but studiously avoid mentioning the case of

Haynes.vs. United States, no Fed. 819, in which the

Circuit Court of Appeals emphatically disposes of the

question, now under discussion, by saying:

"It does not charge what lands Gifford was pre-

vented from entering, nor that they were public

lands. This count is therefore clearly bad and no

conviction thereunder can be sustained."

CASES -CITED BY COUNSEL FOR THE GOV-
ERNMENT, WITH RESPECT TO IN-

DICTMENT, REVIEWED.

Counsel cite Section 1025 of the Revised Statutes

by way of apology for the indictment and to excuse

the manifest defects appearing in it. This section can-

not help counsel as the defects pointed out are not with

respect to "matters of form," but involve the sub-

stantial rights of the accused, which cannot be cured

by the section referred to. It has been repeatedly

held that this section is not to be construed as sanc-

tioning the omission of any matter of substance, but

shall only be held to apply where the defect com-

plained of is that some element of the offense is stated

loosely and without technical accuracy.

In speaking of this section Mr. Justice Brown in

the case of Moore vs. United States, 160 U. S. 268

(16 Sup. Ct.), said:



"The indictment would then reduce itself to a

simple allegation that the said George S. Moore,

at a certain time and place, did embezzle the sum
of $1,652.59, money of the United States, of the

value, etc., said money being the personal prop-

erty of the United States, which generality of de-

scription would be clearly bad. As there was a

demurrer to this count, which was overruled, we
do not think the objection is covered by Rev.

Stats., Sec. 1025, or cured by the verdict."

If this statute may be resorted to to save radically

defective indictments, if by the aid of this statute a

prosecutor may omit any or all elements of an offense,

then why have indictments at all? Why would it not

be proper for the government to merely mention the

name of the defendant in the indictment and say that

he is charged with a violation of a specified section of

the Revised Statutes?

We will now review the cases cited by defendant in

error in their order.

Williamson vs. United States, 207 U. S. 425 ; the in-

dictment is not set out in full in the opinion. In speak-

ing of the indictment, however, Mr. Justice White

states:

"It in terms charges an unlawful conspiracy

and combination to have been entered into on a

date and at a place named, within the district

where the indictment was found, and the object

of the conspiracy is stated to be the suborning of

a large number of persons to go before a named
person, stated to be a United States commissioner

of the District of Oregon, and IN PROCEED-



INGS FOR THE ENTRY AND PURCHASE
OF LAND IN SUCH DISTRICT under the

Timber and Stone Acts * * * and the said

Marion R. Biggs, United States commissioner,

aforesaid, when administering such oaths to those

persons, being an officer and person authorized by

law. of the said United States TO ADMINIS-
TER THE SAID OATHS AND THE SAID
OATHS BEING OATHS ADMINISTERED
IN CASES WHERE A LAW OF THE UNI-
TED STATES WOULD THEN AUTHOR-
IZE AN OATH TO BE ADMINIS-
TERED."

The indictment in that case was not assailed upon

the grounds here urged. We have examined the in-

dictment as it is reported in the 153 Federal, 46. It

charges

:

"that the defendants conspired together to pro-

cure a large number of persons, to-wit: one hun-

dred persons, to commit the offense of perjury in

the said District of Oregon by taking their oaths

respectively before a COMPETENT OFFI-
CER AND PERSON IN CASES IN WHICH
A LAW OF THE SAID UNITED STATES
AUTHORIZES AN OATH TO BE ADMIN-
ISTERED * * * to state and subscribe under

their oaths that CERTAIN PUBLIC LANDS
OF THE SAID UNITED STATES LYING
IN CROOK COUNTY IN SAID DISTRICT
OF OREGON, OPEN TO ENTRY AND
PURCHASE UNDER THE ACTS OF CON-
GRESS, APPROVED JUNE 3, 1878, and AU-
GUST 4, 1892, AND KNOWN AS TIMBER
AND STONE LAWS, &C."
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The indictment concludes with an averment that

Biggs was authorized by law of the United States to

administer an oath, and that the oaths would be ad-

ministered in cases where a law of the United States

would then authorize an oath to be administered.

Tested by this indictment the indictment in the case

at bar must clearly fail. The parts quoted are omitted

from the indictment with which we are now dealing.

Counsel is clearly in error in his statement that the

points here urged were advanced in Williamson vs.

United States, supra, they could not have been so ad-

vanced for the indictment is not defective in these par-

ticulars; on the contrary, the pleader did not omit any

of the essential elements of the offense.

In Dealy vs. United States, 152 U. S. 539, the case

next cited by defendant in error, the indictment was

attacked on the ground of insufficiency, because it

failed to specify the particular tract, or tracts, of land

of which the defendants conspired to defraud the Uni-

ted States. The description in the indictment, which

learned counsel omits to give, is as follows:

"LARGE TRACTS OF LAND IN THE'
COUNTY OF ROLLETTE, STATE OF
NORTH DAKOTA, SAID LANDS BEING
PUBLIC LANDS OF THE UNITED
STATES OPEN TO ENTRY UNDER THE
HOMESTEAD LAWS AT THE LOCAL
LAND OFFICE OF THE UNITED
STATES AT DEVIL'S LAKE CITY IN
SAID STATE."

The court held that, notwithstanding that no tract



8

was named by number of section, township and range,

the language was broad enough to include any pub-

lic lands within that district, subject to homestead en-

try at that land office.

"It is enough," said the court, "that their purpose

" and their conspiracy had in view the acquiring of

" some of those lands."

We invoke this decision as being clearly in our

favor. We concede that no particular tract of land

need be described, but the indictment should have con-

tained an allegation that the defendants conspired to

acquire: >

(i) PUBLIC LANDS.

(2) THAT THE PUBLIC LANDS WERE
SITUATED WITHIN THE SHASTA LAND
DISTRICT.

(3) THAT THE LANDS WERE SUBJECT
TO ENTRY UNDER THE LAND LAWS OF
THE UNITED STATES.

(4) THAT THE LANDS WERE SUBJECT
TO ENTRY AT THE LAND OFFICE AT RED-
DING.

(5) THAT THE REGISTER MENTIONED
IN THE INDICTMENT HAD COMPETENT
AUTHORITY TO ADMINISTER THE
OATHS IN QUESTION.
Apologizing for repetition we are again compelled

to say that it does not appear that these lands were

public lands; that the lands were situated within the

Shasta Land District; that the lands were situated in

the United States; that the lands were subject to en-
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subject to entry at all; that the register mentioned in

the indictment had any authority to administer the

oaths in question.

The Dealy case is not open to any of the objections

pointed out; the case is clearly an authority in our

favor.

United States vs. Gordon, 22 Fed. 250, is the next

case in order; in this case the land is described as fol-

lows. We quote from the statement of the case at

page 251:

"IN EACH .COUNT THE LAND IS DE-
SCRIBED AS BEING 4,480 ACRES IN
TOWNSHIP 63, N. RANGE 16 W. ACCOM-
PANIED BY THE ALLEGATION THAT A
MORE PARTICULAR DESCRIPTION IS

UNKNOWN TO THE GRAND JURY."

An objection was made that the lands were not suffi-

ciently described. The court said:

"I THINK THE LANDS ARE SUFFI-
CIENTLY DESCRIBED and the defendant is

reasonably informed of the particular instance in-

tended and referred to. It charged with sufficient

particularity that the defendant, with others,

conspired to defraud the Government out of the

land by a pretended compliance with the pre-

emption laws at the Duluth Land Office, IN
WHICH DISTRICT THE LANDS WERE
SITUATED."

Surely this case is not authority for the defendant

in error. It clearly upholds the contention of the

plaintiffs in error with respect to the indictment. Here
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we find not only a specific description of the land to

be acquired, but an averment that the lands were situ-

ated within the district where the oaths were to be

taken.

The next case in order is United States v. Benson,

70 Fed/ 591. Why this case is cited by counsel for

defendant in error we fail to understand. Counsel

quotes from the very excellent opinion of Judge Haw-
ley, but omits from his quotation this part of the state-

ment of facts:

"THEN FOLLOWS A DETAILED
STATEMENT OF THE TERMS AND CON-
DITIONS OF THE CONTRACT TO SUR-
VEY CERTAIN PUBLIC LANDS, WHICH
ARE SPECIFICALLY DESCRIBED."

The question we are now dealing with was not

raised in the Benson case, but the indictment in the

case was clearly sufficient as it specifically described

the land directly involved. In the indictment in the

Benson case the lands were not only definitely de^

scribed, but there was an allegation that the lands

were "public lands of the United States and were and

" are situated within the District and State of Cali-

" fornia."

The next case cited is Ching vs. United States, 118

Fed. 538. This case does not decide the questions

raised here and has absolutely no application.

The next case cited is Van Gesner vs. United States,

j 53 Fed. 53. This case has already been discussed.

The lands, the object of the conspiracy, were de-

scribed in the indictment as public lands of the Uni-
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ted States situated in a certain county and a certain

district open to entry and purchase, and the indict-

ment directly averred that the register had power to

administer an oath within that district.

The next case is Noah vs. United States, 128 Fed.

272. This was an indictment for perjury. This case

has no application to the point raised that the indict-

ment is defective for its failure to state that the lands

were public lands of the United States. It is an au-

thority, however, clearly in favor of the plaintiffs in

error upon the point that the indictment does not al-

lege that the register had any authority to administer

the oaths in question and we refer to it as in our favor

upon that point.

The next case is United States vs. Eddy, 134 Fed.

114, the indictment was for perjury. The indictment

charges that one Eddy "did appear in his own proper

" person before William Q. Ramfy, who was then and

" there the Receiver of the U. S. Land Office, • * •

" and the said Eddy then and there * * * was in

" due manner sworn by the said Receiver, who was

" then and there AUTHORIZED BY THE LAWS
"OF THE UNITED STATES TO ADMINIS-
" TER SAID OATH."
The principal question presented for discussion was

whether or not the indictment sufficiently charged

that the oath made by the defendant before the re-

ceiver at Missoula, Montana, was willfully falsely

taken. The indictment described the land specifi-

cally and set out that the receiver had power to ad-

minister the oath.
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The case next cited is United States vs. Rhodes, 30

Fed. 431. This was an indictment for presenting a

false claim; contained a distinct allegation "that the

" notary public was authorized to administer oaths."

The remaining case is Nickell vs. United States,

161 Fed. 705. The points involved here were not

raised in that case and indeed could not have been as

the indictment contains enough matter to save it from

criticism of the points here suggested. The indict-

ment charged that the plaintiffs in error did "cor-

" ruptly suborn one hundred persons to commit the

" offense of perjury in the said district by taking their

" oaths there respectively before COMPETENT
" TRIBUNALS, OFFICERS AND PERSONS IN
" CASES IN WHICH A LAW OF THE UNITED
" STATES SHOULD AUTHORIZE AN OATH
"TO BE ADMINISTERED. * * * THAT
" CERTAIN PUBLIC LANDS OF THE SAID
" UNITED STATES OPEN TO ENTRY AND
" PURCHASE UNDER THE ACTS OF CON-
" GRESS APPROVED JUNE 3, 1878, AND AU-
"GUST 4, 1892, AND KNOWN AS TIMBER
" AND STONE LAWS, ETC. * * * being tri-

" bunals and officers authorized by the law of the Uni-

" ted States to administer the same oaths."

The indictment was not assailed on the grounds

here pointed out. The question of the sufficiency of

the description was not raised. The indictment does

call the lands "public lands of the United States open

" to entry and purchase, etc."
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GOVERNMENT'S ANALYSIS OF INDICT-
MENT CONSIDERED.

Counsel concludes his citation of cases with an

analysis of the indictment (page 28) and says:

"That measured by every standard for good

pleading of a charge of conspiracy it is entirely

sufficient."

Learned counsel then enumerates several reasons as

establishing its sufficiency:

"(1) It properly charges the place in which

the conspiracy was entered into—Siskiyou

County, California."

Surely counsel cannot contend that the venue could

have been omitted from the indictment, and surely

counsel cannot seriously contend that the mere naming

of the place of the alleged crime implies any charge

that the crime was an offense against the laws of the

United States. Offenses committed in Siskiyou

County are not necessarily of Federal jurisdiction.

"(2) That they did willfully * * * con-

spire to commit the crime of subornation of per-

jury."

Surely counsel do not contend that this is any

charge, that the subornation of perjury was with re-

spect to any matter, or matters, over which the Fed-

eral Government had jurisdiction. The defendants

may have conspired together to commit the crime of

subornation of perjury with reference to some matter,

or matters, cognizable in the state courts only.

"(3) That they did this to unlawfully procure
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pearing before Leininger, a duly appointed reg-

ister of the United States Land Office at Redding,

California."

Surely there is no charge contained here to show-

that Leininger had any authority to administer any

oath, or that he was to administer any oath in any mat-

ter over which he had jurisdiction, or that he had any

competent authority to administer any oath with re-

spect to any public lands, or that any public lands

were involved, or any property of the Government in-

volved, or any lands within his district involved, and

the law only gives the register authority to administer

oaths to applicants with respect to lands situated

within his district.

He could not administer an oath to a bill in equity

or to a pleading in any court, or to any other docu-

ment or proceeding not connected with the disposi-

tion of public lands, open to entry, located within the

boundaries of his land district as established by act of

Congress. In all matters not so appertaining he has

no more authority to administer an oath than any pri-

vate citizen. The law does not denounce as a crime

the taking of a false oath except in cases where the

oath is administered by an officer vested with the

legal authority to administer that oath, and in order

to set forth in any pleading, criminal or civil, a charge

of perjury, it must be distinctly averred or clearly

shown that the officer before whom the oath was

taken had the jurisdiction, the legal power, at the time

and place, to administer the particular oath in ques-
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tion. The Chief Justice of this State is not competent

to administer an oath of any kind outside the bound-

aries of the State. A Justice of the Peace or Notary

Public cannot administer an oath outside of his

county. And the Register of a Federal Land Office

cannot administer any oath to any person except in

matters relating to the sale or other disposal of pub-

lic lands open to sale or entry at his particular land

office and lying within the district over which he has

jurisdiction. This proposition will not be contro-

verted.

"(4) That each one should take an oath to a

sworn statement under the Timber and Stone Land

Act of the United States that he had not directly

or indirectly made any agreement, etc."

Surely it will not be contended that here will be

found any statement that any public lands were in-

volved, that the lands, the subject of the conspiracy,

were open to entry in that land office, that they were

situated within that land district, or that Leininger

had any authority to administer the oaths in question.

Of course we know that many men do go to the

Land Office on business concerning public lands, and

we also know that the Timber and Stone Act sets forth

that it is "surveyed public land that is to be sold," and

that a written sworn statement must in certain cases be

filed with the register, and we also know quite a lot of

other things, but there are multitudes of things which

we do not know, and some which we cannot even

guess; one of those unguessable things is what was in

the mind of the learned prosecutor at the time he
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wrote this indictment and which he did not write

therein, but reserved as a riddle for the defendants to

guess at. The defendants may have had a suspicion

as to the concealed or unwritten things, but the only

man who was in the secret chamber of the grand jury

and knew those things did not impart them by the

indictment, and the defendants were not required to

guess, they were entitled to be distinctly informed.

If the defendants were trying to grab public land

through the means of subornation, and evidence of the

facts sufficient to justify an indictment was in possession

of the learned prosecutor, he should have written the

facts in his indictment and then the defendants would

not have been put to their guess; they would have

known what was charged.

The learned counsel propose to the court this ques-

tion: (page 13) "Can it be seriously argued by any

" stretch of the imagination, that these defendants were

" not sufficiently informed of the charge they were to

" meet? Did they know or did they not know that

" the conspiracy was to get men to swear falsely in

" applying to purchase public lands?'- and then give

their own answer: "If they know, then they were not

" prejudiced by the failure of the indictment to say in

" so many words that the oath to be taken by the

" applicants was to be willfully false in reference to

" public lands."

But we cannot accept their answer, as it disregards

all the written and unwritten law upon the subject, as

well as the very traditions of our civilization. De-

fendants are presumed to be innocent until proven



17

guilty, but the Government's position as stated involves

the reversing of the time honored rule.

Suppose an indictment charging that the defendant

unlawfully and feloniously took, stole and carried

away, one thousand dollars in United States gold coin,

to which objection is made. In such case the learned

counsel would argue that the defendant having stolen

the money certainly knew where and in what jurisdic-

tion he committed the theft, and the owner or custodian

from whom he stole it, and therefore the prosecutor

should be excused for omitting from the indictment

some of the facts required by the law to be distinctly,

clearly and unequivocally stated.

"(5) That these sworn statements were to be

filed with said register."

Here again is a total absence of averments of juris-

diction, that the register had any power to file them or

to administer the oath in question, or that they related

to public lands, or that they related to lands within

his district, or that they related to lands wThich were

open to entry. There is no attempt at description here,

or any other place in the charging part of the indict-

ment, nor is there any statement here that Leininger

had authority to administer such oaths.

"(6) That is, should be known by each one of

the applicants so swearing and filing his applica-

tion that they would be false in material matters

there to be sworn to, in this, etc."

Here will not be found any statement of any kind

or character that the lands were public lands; that they
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were open to entry at the Redding Land Office; that

they were situate in this country; or that the register

had any authority to administer the oaths to the appli-

cants or to file the applications.

It is well settled that perjury cannot be predicated

upon a false oath, merely because it is false,—it must be

false in a material respect. The indictment under dis-

cussion utterly fails in respect to both jurisdiction and

materiality. In order that the defendants could be

lawfully held to trial on the charge of conspiracy to

commit subornation of perjury, the indictment would

have to show that what the conspirators combined to

do might result in the commission of perjury, that is,

in procuring some one to commit the crime of perjury,

and in order to comply with this requirement the

indictment should have shown that the false oath

which the defendants were contriving to procure to be

made would be an oath affecting government lands

within the jurisdiction of the register, lands within the

Shasta Land District, which were open to entry, other-

wise there would be lacking both the elements of juris-

diction and materiality. If the lands concerning which

the alleged false oath was contemplated to be procured

had been described, the Court could see that such lands

were, or were not, within the limits of that land dis-

trict, and concerning which the register had, or had

not, power to administer an oath, but there is a total

absence of any description of any lands; or, if it had

been alleged that the false oaths contemplated were to

be made concerning or affecting lands within the

Shasta Land District the Court could see whether the
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register would have jurisdiction to administer the

oaths and that the oaths would be material, but the

indictment wholly fails, not only to describe, but even

to indicate or suggest, any particular land, or any

locality in which such lands might be found. We do

not contend that in an indictment for a conspiracy to

commit subornation of perjury, it is essential that all

the facts necessary in an indictment for subornation of

perjury should be stated, but we do contend that all

the facts should be stated to show that the conspiracy

contemplated the doing of the things which would

necessarily result in perjury.

A combination to procure some one to make a false

oath before some person not shown to have authority

to administer the oath, or to procure some one to make

a false oath in some matter, not shown by the charge

to be material, would not constitute criminal con-

spiracy, no matter how many acts were done to carry

the design into effect.

The mere saying in an indictment of this nature that

the oaths to be taken were in respect to material matter

is wholly insufficient, for it must appear by apt plead-

ing that the matter was material, and how material.

It might or might not be material to correctly state

the age of a person, but it would never be left to the

pleader to give his conclusion that it was material.

In order to render the sworn statement in applying

for timber lands material, it must appear by appro-

priate averment that the sworn statement referred to,

would affect Government lands open to entry in the

land district where made.
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The principle recognized in the case of Haynes vs.

United States (101 Fed. Rep. 817), and which is the

established rule, is exactly what we contend for, and

the opinion in that case clearly draws the line between

a sufficient and an insufficient accusation. The first

count was held bad because: "It does not charge what

" lands Gifford was prevented from entering, nor that

" they were public lands," and the other counts were

sustained because they did state fully the very facts

which were omitted from the first count. After an

exhaustive examination of the reports we venture the

assertion that no indictment for conspiracy to commit

a crime was ever sustained by any Appellate Court

where the statement of facts constituting the charge

was as restricted as in the case at bar.

In Stearns vs. U. S., 152 Fed. 902, an indictment was

held good expressly because it contained the very

matter, the omission of which renders this indictment

insufficient. No one can read that opinion without

knowing that if the indictment there had been like the

one here it would have been declared invalid.

Quoting from the opinion in Evans vs. U. S., 153 U.

S. 584, as follows: "The indictment must fully,

" directly and expressly, without any uncertainty or

" ambiguity, set forth all the elements necessary to con-

" stitute the offense intended to be punished."

"(7) That the defendant well knew that said

sworn statements to be filed would be willfully

false in said material matter just before stated."

This does not show what the object of the conspiracy
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was, whether it related to public lands, whether it

related to lands situated within the Redding Land

District, or to lands open to entry, or that Leininger

had authority to administer the oaths.

Surely counsel will not contend that an indictment

against a defendant for larceny of property of the

United States would be good if the indictment omitted

to state that the property belonged to the United States.

Surely counsel will not contend that an indictment

for uttering counterfeit coins would be good if the

indictment omitted to state that the counterfeit coins

were in the similitude of genuine coins of the United

States.

We might continue to show by illustration how

palpably defective is the indictment in the case at bar.

Counsel seeks, however, to aid this fatally defective in-

dictment by reference to overt acts. The courts have

repeatedly held that a faulty conspiracy indictment may

not be aided by averments of overt acts.

TRUE RULE CONCERNING INDICTMENTS
OF THIS CHARACTER.

The true rule concerning indictments of this char-

acter is clearly stated by Circuit Judge Goff in United

States vs. Balimore Railroad Company, 153 Fed. 1008,

as follows:

"The district attorney, claiming that the offense

has been charged in the language of the statute

said to be violated, insists that therefore it is suf-

ficient. It is true that if the language of a statute,

according to the natural import of the words used
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in it, is fully descriptive of the offense, then ordi-

narily it is sufficient in alleging the commission of

the crime created or punished by it. Potter vs.

United States, 155 U. S. 438, 15 Sup. Ct. 144, 39
L. Ed. 214. The rule that an indictment for a

statutory misdemeanor is sufficient, if the language

of the statute is used in charging the offense, is

limited to cases where such words fully set forth

all the assignments necessary to constitute the of-

fense intended to be punished, without uncertainty

or ambiguity. Evans vs. United States, 153 U. S.

584, 14 Sup. Ct. 934, 38 L. Ed. 830. The indict-

ment should leave no doubt in the minds of the

accused and the court of the exact offense intended

to be charged so that the defendant may not only

know what he is called upon to meet, but also that

a plea of former acquittal or conviction can be

shown with accuracy by the record. United States

vs. Simmons, 96 U. S. 360, 24 L. Ed. 819; United

States vs. Hess, 124 U. S. 483, 8 Sup. Ct. 571,

31 L. Ed. 516. While the offense may be set

forth in the general language of a statute, neverthe-

less it must be accompanied by a statement of all

the particulars required to constitute the crime.

Potter vs. United States, supra; United States vs.

Benson, 70 Fed. 591, 17 C. C. A. 293; Potter vs.

United States, 94 Fed. 127, 36 C. C. A. 105; Jack-

son vs. State, 91 Wis. 261, 64 N. W. 828."

This indictment does not come up to the test laid

down in Cruikshank case, 92 U. S. 542, in which Mr.

Justice Waite said:

"In criminal cases, prosecuted under the laws of

the United States, the accused has the constitu-

tional right 'to be informed of the nature and cause
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of the accusation', Amendment 6. In United States

vs. Mills, 7 Pet. 142, 8 L. Ed. 636, this was con-

strued to mean that the indictment must set forth

the offense 'with clearness and all necessary cer-

tainty to apprise the accused of the crime with

which he stands charged,' and in United States

vs. Cook, 17 Wall. 174, 21 L. Ed. 538, that 'every

ingredient of which the offense is composed must

be accurately and clearly alleged'. It is an ele-

mentary principle of criminal pleading that, where

the definition of an offense, whether it be at com-

mon law or by statute, 'includes generic terms, it

is not sufficient that the indictment shall charge

the offense in the same generic terms as in the

definition; but it must state the species—it must

descend to particulars.' 1 Arch. Cr. Pr. & PL
291. The object of the indictment is, first, to fur-

nish the accused with such a description of the

charge against him as will enable him to make his

defense, and avail himself of his conviction or ac-

quittal for protection against a further prosecution

for the same cause, and, second, to inform the court

of the facts alleged, so that it may decide whether

they are sufficient in law to support a conviction,

if one should be had. For this, facts are to be

stated, not conclusions of law alone. A crime is

made up of acts and intent, and these must be set

forth in the indictment, with reasonable particu-

larity of time, place and circumstances."

A conspiracy indictment lacking in the elements here

pointed out was held fatally defective in Conrad vs.

United States, 127 Fed. 798 (C. C. A.).

The language of Mr. Justice White in the William-

son case, supra, is peculiarly applicable.
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"We are of the opinion that the elaborate ar-

gument made by the government concerning the

use in the indictment of the words 'declarations

and depositions' can serve only to suggest ambigu-

ity in the indictment and possible doubt as to the

meaning of the pleader, but as of course in a crim-

inal case, doubt must be resolved in favor of the

accused, we hold that the indictment does not

charge a conspiracy to suborn perjury in respect

to the making of the final proofs, and therefore,

that there was prejudicial error committed in the

instructions to the jury on that subject which was

excepted to."

II.

The Court Erred in Permitting in Evidence the

Relinquishments.

Counsel has not attempted to answer this point, and

indeed we do not see how it can be answered. Assum-

ing, for the sake of argument, that the indictment

charges a conspiracy to suborn witnesses at the time

of the application to purchase, that is to say, that the

witnesses should testify falsely. As to what the in-

dictment does charge, or more properly speaking in-

tended to charge, we quote from the opinion of Dis-

trict Judge De Haven (p. 22, Trans.) :

"* * * * conspiracy charged is that both

defendants conspired to induce the persons to com-

mit perjury, in swearing that they had made no

agreement directly or indirectly by which the title

they might acquire, from the government should

inure in whole or in part to the benefit of any other

person, or persons—than the applicant—whereas,
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in fact, each of said persons, at the time of so

swearing, would have an agreement 'and an express

understanding that the title he was to secure, and

the land he was to apply for, in his sworn state-

ment, was for the benefit of the said defendants.'

"It is, of course, well settled that the conspiracy

charged cannot be enlarged or aided by the aver-

ment of acts done by one or more of the conspira-

tors, even though it is alleged that such acts were

done in furtherance of the object of the conspiracy.

"United States vs. Britton, 108 U. S. 199."

The Court distinctly holds in the opinion that the

indictment does not charge a conspiracy to defraud the

United States by covering the land with dummy or tem-

porary applications, the applicants then to relinquish

to the government.

The evidence showed that the alleged false testimony

was given on the 31st day of October, 1906. in other

words, upon that date the entrymen appeared before

the register and made their affidavits. The relinquish-

ments all bear date long after the termination of the al-

leged conspiracy, the earliest being November 26, 1906,

and the latest December 1, 1906.

The evidence utterly fails to show any conspiracy, or

even any individual intent, on the part of any of the

defendants to procure any of the applicants to swear

falsely, or that they had any agreement whereby the title

they might acquire would inure to the benefit of any of

the defendants.

In order that the conspiracy may exist, this at least

is necessary—that the minds of the parties meet on the

same thing and in the same sense in an agreement at

some future time to do that thing.
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The relinquishments had absolutely nothing to do

with the case. They were absolutely inadmissible and

they tended to prove another charge, viz. : that the

scheme, if any, was to cover the land with dummy ap-

plications, then relinquish to the government, the de-

fendants to then purchase the land from the govern-

ment, after it had been restored to the public domain.

This may, or may not, be a conspiracy to defraud the

United States. It is not, however, as conceded by the

lower court, in its opinion, the offense charged in the

indictment. We repeat, the scheme, if any, was one

of relinquishment, not the securing of title by entrymen

for the benefit of the defendants. In fact the entrymen

were not to acquire a title from the government, the

entrymen never intended to procure any title, no title

was to vest in them. The title was not to pass from

the government at all. In other words, the government

charged one crime and sought to prove another. We
again insist that this evidence was inadmissible under

the Williamson and Biggs cases, supra.

In Williamson vs. United States, 207 U. S. 175, Mr.

Justice White said:

"As, however, the question which we have hith-

erto passed over, concerning the admissibility of

the final proof to show motive in making the origi-

nal application, may arise at a future trial, even

although it be that the indictment charges only a

conspiracy to suborn perjury, as to the original ap-

plication, we proceed to consider that subject.

* # # *

"As, then, there was no requirement concerning

the making in the final proof of an affidavit as to
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the particulars referred fo, and as the entryman

who had complied with the preliminary require-

ments was under no obligation to make such an

affidavit, and had full power to dispose ad interim

of his claim upon the final issue of patent, WE
THINK THE MOTIVE OF THE APPLI-
CANT AT THE TIME OF THE FINAL
PROOF WAS IRRELEVANT, even under the

broad rule which we have previously in this case

applied, and therefore that error was committed

not alone in instructing the jury that the indict-

ment covered or could cover the PROCURE-
MENT OF PERJURY IN CONNECTION
WITH THE FINAL PROOF, and that the jury

might base a conviction thereon, but in admitting

the FINAL PROOF AS EVIDENCE TEND-
ING TO SHOW THE ALLEGED ILLEGAL
PURPOSE IN THE PRIMARY APPLICA-
TION FOR THE PURCHASE OF THE
LANDS."

In United States vs. Biggs (1908), 29 Supreme Court

Reporter 181, a judgment was rendered quashing the

indictment. The government appealed the case to the

Supreme Court of the United States and Mr. Justice

White said:

"The Williamson case was a prosecution for a

conspiracy in violation of Section 5440, Rev. Stat.,

to procure the commission of the crime of suborna-

tion of perjury by causing certain affidavits to be

made for the purpose of acquiring land under the

timber and stone act. At the trial, over exceptions,

affidavits as to the bona fides of a number of appli-

cants and of the purpose of each, in making his
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application, to acquire only for himself, were of-

fered in evidence, and like affidavits which were
required by the rules and regulations of the Land
Department at the time of the final entry were also

offered in evidence. The government insisted that

the papers were admissible because the indict-

ment charged a conspiracy to suborn perjury,

NOT ONLY AT THE TIME OF THE AP-
PLICATION TO PURCHASE, BUT ALSO
IN THE SUBSEQUENT STAGE OF MAK-
ING THE FINAL ENTRY; and that, even

IF THIS WERE NOT THE CASE, the affi-

davits made after APPLICATIONS WERE
ADMISSIBLE FOR THE PURPOSE OF
SHOWING THE MOTIVE WHICH EX-
ISTED AT THE TIME THE APPLICA-
TION WAS MADE. It was decided that the in-

dictment only charged SUBORNATION OF
PERJURY AT THE TIME OF THE APPLI-
CATION. Passing on the alleged contention as

to motive, it was held, that in view of the require-

ments as to affidavit exacted by the statute to be

made at the time of the application, as to the

bona fides of the applicant and his intention to buy

for himself alone, and the absence of any such

requirement in the statute as to the final entry,

that the prohibition of the statute applied only to

the condition of things existing at the time of the

application to purchase, and did not restrict an

entryman, after said application was made, from

agreeing to convey to another, and perfecting his

entry for the purpose, after patent of transferring

the land in order to perform his contract. It was

therefore held, that the affidavits made at THE
FINAL STAGE OF THE TRANSACTION
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WERE NOT ADMISSIBLE TO SHOW MO-
TIVE AT THE TIME of the applications to

purchase, and that any requirements contained

in the rules and regulations of the Land Depart-

ment making an affidavit essential to show bona

fides, etc., at the final stage, were ultra vires and

void."

In London vs. United States, 171 Fed. 82 (1909),

the Circuit Court of Appeals of the Eighth Circuit

had under consideration an indictment for making false

affidavit under the Timber and Stone Act. The gov-

ernment charged one crime and endeavored to sustain

it by proof of another, and the Court said:

"As the plaintiff in error was convicted under

section 4746, Revised Statutes of the United States,

for the false making of an affidavit under section

2 of the Act of June 3, 1878, it necessarily follows

that on the authority of the case above cited the

judgment of the Court must be reversed, unless

the conviction can be sustained under section 5392,

Revised Statutes of the United States (U. S.

Comp. St. 1901, p. 3653), being the general per-

jury statute. A careful consideration of the record

leads us to the conclusion that NEITHER THE
LAW NOR A DUE REGARD FOR THE
ORDERLY ADMINISTRATION OF JUS-
TICE WILL permit the illegal conviction of the

plaintiff in error under section 4746 to be SUS-
TAINED BY ENDEAVORING TO BRING
THE INDICTMENT AND PROOF UNDER
ANOTHER section of the Revised Statutes which

might have been applicable had the UNITED
STATES CHOSEN TO CHARGE the plaintiff
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in error thereunder. False swearing under section

2 of the Act of June 3, 1878, subjects the offender

to all the pains and penalties of perjury, and it is

quite probable that the plaintiff in error in a

prosecution for perjury would be entitled to in-

structions by the trial court that he would not

be entitled to under section 4746, above men-

tioned."

It will be borne in mind that the indictment is not one

to defraud the United States. It seeks to allege a

conspiracy to suborn witnesses. The alleged conspiracy

was consummated and completely terminated on Au-

gust 31, 1906. (See page 1, Government's brief.) In

support of this indictment the government merely in-

troduced in evidence the relinquishments, the admission

of which we complained of, and duly excepted to, and

assigned as error.

III.

Variance.

In arguing as to the defective indictment much that

has been said applies to the question of variance. The

indictment seeks to charge a conspiracy to procure the

applicants to make false oaths to timber land sworn

statements, and that the falsity would consist in the

fact that each of the applicants when he took his oath

would have an understanding and an express agree-

ment that the title he was to procure from the Govern-

ment would inure to the defendants.

The opinion of the District Court clearly pointed

out this, and as clearly indicated that the only evidence

to show the falsity alleged would be evidence of such
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agreements and understandings and that so much of
the statements of overt acts as referred to relinquish-

ment was surplusage.

The defendants went to trial upon this assurance,

which became the law of the case. The prosecution
did not pretend to offer any evidence whatever as to

any understanding or express agreement, or any agree-

ment whereby the title to be procured from the Gov-
ernment should inure to the defendants, but offered

and relied upon evidence tending to show that the ap-

plicants had agreements with some of the defendants

that they would file dummy applications upon parcels

of land not intending to prove up or acquire any title

from the Government, and afterwards relinquish their

filings and allow the land to fall back to the Govern-

ment so as to be open to entry by the defendants or any

other person. Thus they would thwart the scheme of

the United States in its manner of disposing of the pub-

lic lands and thus defraud the Government. This was

the very line of evidence which the District Judge, in

ruling upon the demurrer, said would not be pertinent

to the charge made. The evidence thus introduced

tended to prove a charge that was not embraced in the

indictment, but did not in any sense sustain, or con-

form to, the charge which was made and on which

the defendants went to trial.

It must be remembered that the relinquishments in-

troduced in evidence were arranged for and made

some weeks after the consummation and ending of the

alleged conspiracy, and so were not even admissible

as overt acts, that is, acts done to carry the conspiracy
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into effect, but they in connection with the testimony

of a confessed perjurer, a man of the vilest character,

were used to convince a jury that an entirely different

thing was true. And the distinguished counsel for the

United States say there is no variance!

The indictment charged an agreement to transfer

title, while the proof showed an understanding that no

title at all was to be acquired. The Government at-

tempts to slur over this defect by the claim that the

word title means any interest or claim of any character

in the lands. An examination of the oath required by

statute sets this matter at rest. The statute provides an

oath of dual character, viz.: that the affiant does not

apply to purchase the land on speculation, but in good

faith to appropriate it to his own exclusive use and

benefit, and second, that he has not made any agree-

ment or contract with any person by which the TITLE
he "MIGHT" acquire would inure, etc.

If it was intended that such offense as it is claimed

was here committed comes under this statute, then it

clearly would come under the first clause thereof be-

cause in such a case the application to purchase would

be on speculation and would not be for the use and

benefit of the applicant. If the second clause of the

statute comprehends such cases as the evidence of the

Government tends to disclose, then why was there any

necessity for the first clause? If an agreement to trans-

fer title comprehends an agreement by which no title

was to be secured, but rather an agreement by which

the Government was to be defrauded and the propery

taken out of the market for a limited time, then why
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was the provision requiring non-speculation inserted?

And if an agreement to transfer title includes an agree-

ment to sell a relinquishment, what is the significa-

tion of the words of the statute requiring the appli-

cant to take oath that he has not entered into any

agreement to transfer "the title I may acquire from

the United States?" If this does not refer to the future

then language is meaningless. If it referred to the

right which the applicant was acquiring by virtue of

the signing of the application, then it would have been

made to read "the title I am now acquiring." We ad-

mit that the word title is used in the same significance

as it is ordinarily used in speaking of land transactions.

If one says "I have title to land," or, "I hold title sub-

ject to mortgage," or, "They had suit over the title to

land," it means in every instance the legal title. It

does not mean an inchoate right of dower, or an estate

of courtesy, or anything except the legal title. And

especially is this the case in the statute in question, for

it speaks of the title he may acquire from the Gov-

ernment of the United States, and that under the Tim-

ber and Stone Act is in fee. The fact is the Govern-

ment has mistaken its remedy. If any, it was for

fraud under Section 5440, United States.

The only thing that was ever given to the defend-

ants by the relinquishments was an "opportunity,"

—

an opportunity to scrip the lands, an opportunity that

was shared by every other person in the United States.

An opportunity to do a thing is not in any possible

sense a title of any kind to the thing concerning which

the act may be done. If I give a person, in common
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with every other person, an opportunity to purchase

my property, I have not by so doing transferred to him

any right or title to the property itself.

IV.

Insufficiency of the Evidence.

In order to avoid variance, the Government now

says that the overt acts were not as alleged in the in-

dictment, viz.: for the sale of relinquishments, but

rather that they were to the effect that this real agree-

ment, after all, was for the transfer of title to the de-

fendants.

The Government formally apprises the defendants

that the overt act which cut off the day of repentance

of the conspiracy was the sale to the defendants by

the applicants of their relinquishments for $200 each.

They then produce six witnesses, four of whom swear

positively on direct examination that their agreement

was to relinquish ; one says there was no agreement of

any kind, and the last says he never had any agree-

ment with defendant Dwinnell until after the entry.

Upon cross-examination one of them, F. M. French,

the ringleader of the conspirators to convict an inno-

cent man, when he realized the possible effect of his

evidence, said that the agreement was that Dwinnell

was to get the land; and now nearly two and one-half

years after the finding of the indictment in which the

overt act in consummation of the prosecution of con-

spiracy was set out to be an agreement for the sale of

relinquishments, the Government contends for the first

time that the overt act was not as alleged, but was
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rather one by which the title was to be transferred.

We submit that the Government is bound by the aver-

ment of overt acts set out in the indictment and that it

cannot discard the positive testimony of all of its wit-

nesses except one, and because that witness contradicts

himself, claim that the evidence supports a finding that

the agreement was one for the transfer of title. The

Government will not be permitted to play fast and

loose, to allege in its indictment that the evidence is

of one character and then to attempt to prove an overt

act of a different character. It will not be permitted,

even to secure the conviction of a guilty person, to

discard all the evidence of all its witnesses and adopt

the evidence of a single witness on cross-examination,

especially when such evidence contradicts his evidence

in chief.

If the relinquishments were improperly admitted in

evidence then the Government must admit that the

evidence is insufficient as there is no other evidence in

the case.

V.

Instructions.

Defendant has shown in what respect the failure to

give his requested instruction No. 37 regarding good

character was prejudicial (Brief, p. 51), and the Gov-

ernment responds by merely printing the charge as

given. That does not suffice. In the request asked for

the jury would be properly instructed as to what

weight might be given such testimony, while in the

charge as given the jury were instructed that such evi-
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dence "is to be considered * * * in connection

" with the facts in the case and given such weight as

" you think it entitled to." We have pointed out that

the United States Supreme Court has held that a

proper instruction is that evidence of good character

is entitled to much weight. (Brief, p. 52.) In this

case the good character of the defendant and the bad

character of the Government's witnesses would have

been a controlling fact with the jury under proper in-

struction.

The Government is absolutely silent as to the failure

of the Court to give instruction 38, also referring to

good character. (Brief, p. 57.) The request was the

customary one to the effect that, if, after consideration

of all the evidence in the case, including that bearing

on good character of the defendants, the jury should

then entertain any reasonable doubt of the defendants'

guilt, then it was their duty to return a verdict of not

guilty. Instead of this charge the Court instructed the

jury that proof of good character should be given such

weight as they thought it entitled to; that if after a

consideration of all the evidence they believed the de-

fendants guilty they should return a verdict of guilty,

notwithstanding proof of such good character. This

was tantamount to charging first, that they might give

proof of good character such weight as they might

think it entitled to, and second, that they might dis-

card such proof altogether. Does not this error merit

the attention of the Government in its effort to aid the

Court to arrive at a just decision?
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VI.

Conclusion.

We cannot close this brief without some reference

to the conclusions regarding the testimony stated on

page 41 of the Government's brief, and the state of

mind which the Government's counsel is in, by virtue

of consideration of the facts upon which such conclu-

sions are based, shows how easy it is to sufficiently

prejudice the mind of the average person by a recital

of suspicious circumstances and how that prejudice

may eventually result in a conviction of guilt without

any real and substantial basis. Many of the circum-

stances which have impressed counsel are not even of

themselves suspicious while all of the others can be

fully explained and would have been so explained had

the defendants not been led to believe that the case

did not involve any issue except a contract to transfer

the title which might be acquired. Counsel sees evi-

dence of guilt in the fact that the railroad tickets were

bought only to Dunsmuir and not to Redding. The

parties eventually went to Redding and went in a body,

and in what way could they avoid suspicion by going

first from Montague to Dunsmuir and then from

Dunsmuir to Redding? The fact was as stated in the

testimony that the tickets were bought to Dunsmuir so

that the people of Montague and vicinity would not

know the purpose of their mission. They had one pur-

pose, and only one purpose in so doing, and that was

that there might not be others filing .upon the same

land which they were seeking to obtain.
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The counsel sees evidence of guilt in the fact that

Deter fills out a sworn statement and the boys get in

line. Sworn statements are always filled out in an ap-

plication for land under the Timber and Stone Act,

and Deter was found by the jury to have been in no

way a conspirator. Moreover, nothing is more com-

mon in the application for the Government's lands

than for people to get in line.

Evidence of guilt is also claimed from the fact that

witness Dwinnell said to applicants, "Now, if you are

ready we will go down and fix up that business."

Jacquette has testified that he had no transactions with

witness Dwinnell until long after the applications had

been made and that the only business he had with him

was the sale of his relinquishment.

For some unaccountable reason the fact of this trans-

action having taken place in Gagnon's Saloon is AL-

WAYS mentioned by counsel. It is not apparent what

bearing that has upon the guilt or innocence of the

defendants and it is but evidence of the weakness of

the Government's case even as to questions of fact, that

they feel compelled to constantly drag into the argu-

ment a fact having no bearing upon the real contro-

versy.

They carefully avoid any reference to the fact that

absolutely no motive existed for the commission of the

alleged crime; they do not say to this Court that the

defendants could have gone to the land office and

taken this land up under scrip without going through

the routine of a timber and stone application and a

subsequent relinquishment. The fact is, and the evi-
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dence well supports it, that applicants sought to avail

themselves of their timber and stone rights; that they

were not able to raise the money to prove up them-

selves thereon; that when this condition arose they

looked around for a purchaser of their relinquishments

and found the same in part through the friendly aid of

defendant Dwinnell. They do not call attention to

the bitter animosity existing on the part of the appli-

cants toward defendant Dwinnell because of the fact

that at the time of the sale of their relinquishments he

advised them that in his opinion they had not lost their

timber and stone rights. If there is to be any discus-

sion of the facts in this case on the part of the counsel

for the Government, it seems as if in the interests of

justice and fair play that these matters mentioned

herein which are referred to on almost every page of

the testimony should have been called to the Court's

attention.

Respectfully submitted.

S. C. Denson,

Bert Schlesinger,

R. S. Taylor,

Attorneys for Plaintiffs in Error.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

IN BANKRUPTCY.

In the Matter of BENJAMIN GERBER,
Bankrupt.

FREEDMAN BROS. CO., et al.,

Petitioners for Review.

Notice of Filing Petition for Review.

To Messrs. McClure & McClure, Attorneys for Nel-

son W. Parker, Trustee in Bankruptcy for

Benjamin Gerber, and Blaine, Tucker & Hy-

land, and Tworoger & Winkler, Attorneys for

Benjamin Gerber, Bankrupt:

You are hereby notified that on the 21st day of

June, 1910, 1 filed in the Clerk's office of the United

States Circuit of Appeals for the Ninth Circuit, in

the city of San Francisco, a petition for review in

the above-entitled cause, a copy of which petition is

hereto attached as a part of this notice, and that said

case has been duly docketed in said court.

LEOPOLD M. STERN,
Attorney for Freedman Bros. Co. et al., Petitioners.

We hereby accept service of above notice this 24th

day of June, A. D. 1910.

McCLURE & McCLURE,
Attorneys for Nelson W. Parker, Trustee in Bank-

ruptcy of said Bankrupt's Estate.

BLAINE, TUCKER & HYLAND,
TWOROGER & WINKLER,

per J. B. R.

Attorneys for Bankrupt.
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[Endorsed]: 1871. In the United States Circuit

Court of Appeals for the Ninth Circuit. In the Mat-

ter of Benjamin Gerber, Bankrupt, Freedman Bros.

Co., et al., Petitioners for Eeview. Notice of Filing

Petition for Review. Original. Filed Jun. 28,

1910. F. D. Monckton, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

In the Matter of BENJAMIN GERBER,
Bankrupt.

Petition of Freedman Brothers Company et al., for

Review.

To the Honorable, The Judges of the Circuit Court

of Appeals of the Ninth Circuit of the United

States

:

Your petitioners, Freedman Bros. Company,

Shoninger, Heinsheimer Mfg. Co., Shaff* & Barnett,

Levett, Crossman & Co., B. Limon, Morris Kasho-

witz, Classman & North, Gamson & Cohn, Regal Silk

Garment Co., Ben. J. Schmidt & Co., Edward Isaac

& Co., Bauer Bros. & Co., J. J. Pfister Knitting Co. $

Neubauer Bros., Holm & Nathan, J. Mikola & Bro.,

Jacob Rapoport, M. Hyman & Co., H. Stern, High

Grade Petticoat Co., Florence Supply Co., and B.

Webster, respectfully show

:

That they are unsecured and general creditors of

Benjamin Gerber, a bankrupt, who was so adjudged

by the District Court of the United States for the

Western District of Washington, Northern Division,

on the 18th day of May, 1909.



In the Matter of Benjamin Gerber, Bankrupt. 3

That, after such adjudication, the following pro-

ceedings were had in the case of said bankrupt

:

The said bankrupt on the 27th day of May, 1909,

filed in said case, his schedule of assets and liabili-

ties in Schedule B (5) setting forth the following as

a statement of property claimed by him as exempt

under the Acts of Congress relating to bankruptcy:

"In lieu of the exemptions allowed in subdivi-

sion 4, of section 841, of Pierce's, the bankrupt

claims the sum of $250.00. The bankrupt also

claims a sufficient sum out of the assets for provi-

sions for himself and his family for a period of six

months, as provided in subdivision 4, section 841,

of Pierce's Code. The bankrupt hereby claims as

exempt under the laws of the State of Washington

relating to homesteads, the homestead occupied by

himself and family more particularly described as

Lot 3, Block 5, Cove Addition to Seattle, Washing-

ton."

That thereafter, on the 8th day of July, 1909, the

said bankrupt filed with the Referee in Bankruptcy

having said case in charge, his petition praying that

his exemptions, as set forth in his schedule, be set

aside to him, and thereupon, on the 12th day of

October, 1909, the Trustee in Bankruptcy filed with

the Referee his report of exempted property, which

report set apart for the bankrupt the following

among other exemptions:

"Under subdivision 4 of said sec. 5248, in lieu of

cows, swine, bees and fowls, the sum of $250.00 in

money ; for the maintenance of the bankrupt and his

family, consisting of his wife and one minor child,
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the further sum of $25.00 per month for six months

(aggregating $150.00), making a total lieu exemp-

tions under said subdivision 4 of $400.00 money.

Under section 523-7 of Vol. 2 of said Ballinger's

Annotated Codes and Statutes, the following prop-

erty, being the homestead upon which the bankrupt

resides and resided at the date of the institution of

these bankruptcy proceedings: Lot Three (3) in

Block Five (5) of Cove Addition to the City of Seat-

tle, King County, Washington, subject to all and

singular the incumbrances and liens thereon."

That thereafter, on the 23d day of October, 1909,

these petitioners served and filed with said Eeferee

their exceptions to the Trustee's report setting off to

the bankrupt the sum of $250.00 in money in lieu of

cows, swine, bees and fowls under subdivision 4 of

section 5248 of Ballinger's Annotated Code and

Statutes of Washington, upon the ground that un-

der said Statutes the bankrupt, while having the

right to select from his property and retain other

property not to exceed $250.00 in value in lieu of

such animals, had not the right to waive his claim

for specific personal property in the hands of his

Trustee, permit the sale of such property in due

course of bankruptcy by the Trustee and thereafter

claim money to the extent of $250.00 from the funds

in the hands of the Trustee.

Your petitioners also excepted to the allowance of

$25.00 per month for six months (aggregating

$150.00) for the maintenance of the bankrupt and

his family in lieu of provisions and fuel allowed to

the bankrupt under subdivision 4 of section 5248 of
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Ballinger's Annotated Code and Statutes of Wash-

ington, upon the ground that said Statute does not

authorize lieu exemptions to the debtor either in

money or property in the absence of such provisions

and fuel.

Your petitioners further excepted to the setting

apart to the bankrupt as a homestead of the real

property set forth in the Trustee's report of exemp-

tions, for the reason that the said bankrupt upon the

eve of bankruptcy, while insolvent and with full

knowledge of his insolvent condition, and while con-

templating and arranging for his adjudication in

bankruptcy in the same case in which he was there-

after duly adjudged bankrupt, purchased said estate

with money which was not exempt, and which was

derived from the sale of merchandise in the busi-

ness carried on by said bankrupt, which business

immediately after such purchase came into posses-

sion and control of the bankruptcy court ; that such

purchase was made for the purpose of defrauding

the creditors of said bankrupt and for the purpose

of withholding the money used for said purchase

from his creditors.

That thereafter, on the 8th day of December, 1909,

the said report of the Trustee setting apart said ex-

emptions to the bankrupt and said exceptions of

your petitioners to said report came on for hearing

before the Referee, and upon such hearing the

Referee entered an order modifying the action of the

Trustee, in that the amount which was bv him set

aside in lieu of certain animals in the sum of $250.00

be reduced to the sum of $150.00, and that the
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amount set aside by him for the maintenance of the

bankrupt and his family 'in the sum of $150.00, be

reduced to the sum of $90.00 ; and in all other re-

spects the action and report of the Trustee was ap-

proved.

That thereafter, on the 13th day of December,

1909, your petitioners filed a petition for review with

said Referee which petition set forth that the order

made by said Referee on the 8th day of December,

1909, with respect to the exceptions filed by your

petitioners was erroneous, in that it allowed the

bankrupt the sum of $150.00 in lieu of certain ani-

mals. And that said order was erroneous in that it

allowed said bankrupt $90.00 for provisions for the

maintenance of himself and family, and that said

order was erroneous in that it overruled the objec-

tions of these petitioners to the setting apart to the

bankrupt by the Trustee, of the homestead exemp-

tion claimed by said bankrupt.

That thereafter in response to said petition for

review, the said Referee on the 13th day of Decem-

ber, 1909, filed in the office of the Clerk of the United

States District Court his certificate and return,

which certificate embraced his findings of fact and

conclusions of law with reference to the controversy

in relation to said exemptions, and thereafter the

District Judge having reviewed said decision, filed

his memorandum of decision on the 4th day of April,

1910, confirming the Referee's decision and there-

after on the 11th day of April, 1910, an order was

duly made by said District Judge and filed, confirm-

ing the decision of the Referee in respect to said ex
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eruptions, to which order these petitioners duly

excepted and their exception was allowed.

Your petitioners further show that they are ag-

grieved by the orders of said District Court, and

injured thereby, and that the errors complained of

consist

:

First: In said court holding that the Referee's

decision allowing the bankrupt $150.00 cash from the

funds in the hands of the Trustee, in lieu of those

certain animals which debtor is allowed to select un-

der subdivision 4 of section 5248 of Ballinger's

Annotated Code and Statutes of Washington, was

correct. It is the contention of your petitioners that

said bankrupt had the opportunity to claim and have

set apart to him other property in lieu of such ani-

mals, and having neglected to make such claim of

lieu exemptions in specific property and having al-

lowed all of the personal property in the hands of

the Trustee to be sold, the bankrupt has thereby

waived his claim to the exemptions allowed under

said subdivision 4, and has no right to claim and

have allowed to him any moneys in the hands of the

Trustee as lieu exemptions.

Second : In said Court holding that the decision of

the Referee setting aside to the bankrupt the sum of

$90.00 for the maintenance of the bankrupt and his

family in lieu of provisions and fuel awarded to a

debtor under subdivision 4 of section 5248 of Bal-

linger's Annotated Code & Statutes of Washington,

was correct. It is the contention of these petitioners

that if no specific provisions and fuel are in the pos-

session of the bankrupt or come into the possession
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of the Trustee, that the bankrupt cannot in lieu

thereof under said Statute claim and have allowed to

him any lieu exemptions either in money or prop-

erty.

Third: In said Court holding that the Referee's

decision awarding the said bankrupt the homestead

exemptions claimed and set apart to him by the

Trustee was correct. It is the contention of these

petitioners that the exemption law cannot be em-

ployed as an agency of fraud, and that the bank-

rupt knew himself to be insolvent when he invested

his funds in said homestead, and that he made such

investment for the purpose of withholding said

funds from his creditors, and that he thereby worked

a fraud upon his creditors which in law forfeited him

his homestead exemptions.

Fourth: In said Court holding that the decision

of the Referee in the matter of said exemptions be

sustained and that said decision was correct in over-

ruling the exceptions of these petitioners to the re-

port of the Trustee setting apart the exemptions, to

the extent to which said exceptions were overruled.

Your petitioners file with this petition a certified

copy of so much of the record in said bankruptcy

proceedings as is necessary to exhibit the manner in

which the questions of law set forth in this petition

arose, and their determination.

Wherefore your petitioners pray that such orders

of the District Court be revised in matter of law by

your Honorable Court, as provided in Section 24-B

of the bankruptcy law of 1898 and the rules and

practice in such case provided. And that by order
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of this Court it be decreed that the order of the Dis-

trict Court sustaining the decision of the Referee in

the matter of said exemptions be set aside and held

for naught, and that it be decreed by this Court that

the exceptions of these petitioners to the allowance

of said bankrupt's claim of exemptions- be sustained

in every part and the claim of exemptions filed by

said bankrupt be disallowed, and that your petition-

ers be given such other relief as shall be proper.

LEOPOLD M. STERN,
Attorney for Petitioners.

United States of America,

State of Washington,

County of King,—ss.

Leopold M. Stern, being duly sworn, on oath de-

poses and says: He is the attorney for the petition-

ing creditors above named ; that he has read the fore-

going petition, knows the contents thereof and that

the same are true; that he makes this verification

because none of the petitioning creditors named in.

the petition for review reside within the State and

District of Washington, and for the further reason

that affiant is familiar with all the facts set out in the

foregoing petition.

LEOPOLD M. STERN.

Subscribed and sworn to before me this 18th day

of June, A. D. 1910.

[Seal] B. T. WOODS, Jr.,

Notary Public in and for the State of Washington,

Residing at Seattle.
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[Endorsed] : The U. S. Circuit Court of Appeals,

Ninth Circuit. In the Matter of Benjamin Gerber,

Bankrupt. Freedman Brothers Company, et al,

Petitioners for Review. Petition for Review.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of B. GERBER,
Bankrupt,

Schedule B (5) [of Schedule of Assets and Liabili-

ties].

STATEMENT OF PROPERTY CLAIMED AS
EXEMPT BY THE BANKRUPT, UNDER
THE ACTS OF CONGRESS RELATING TO
BANKRUPTCY.

Sub-section 1.

Under section 841 of Pierce's Code of the

State of Washington, the bankrupt claims

wearing apparel for himself and family

to the value $100.00

Under sub-section 3, of section 841 of Pierce's

Code, the bankrupt claims the following

household goods and effects as exempt : 1

rocking chair, 8 chairs, 1 couch and

cover, 2 beds and bedding, 2 tables, 2

dressers, 1 buffet, 4 rugs, 1 range and

kitchen utensils, and other household

goods and effects, total value 300.00
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In lieu of the exemptions allowed in sub-

division 4, of section 841, of Pierce's, the

bankrupt claims the sum of 250.00

The bankrupt also claims a sufficient sum out of

the assets for provisions for himself and his family

for a period of six months, as provided in subdivi-

sion 4, section 841, of Pierce's Code.

The bankrupt hereby claims as exempt under the

laws of the State of Washington relating to home-

steads, the homestead occupied by himself and fam-

ily more particularly described as Lot 3, Block 5,

Cove Addition to Seattle, Washington.

BENJAMIN GERBER,
Bankrupt.

[Endorsed] : Schedule B-5 of Schedule of Assets

and Liabilities. Filed in the U. S. District Court,

Western Dist. of Washington, 9:20 A. M. May 27,

1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. .

In the Matter of B. GERBER,
Bankrupt.

Petition to Set Aside Exemptions.

Comes now B. Gerber, the bankrupt above named,

and petitions the Court and shows as follows, to wit

:

I.

That he has heretofore been adjudged a bankrupt

in the above-entitled court. That his schedules
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show that he is a married man and entitled to the

exemptions allowed b}^ law, and said bankrupt is

now entitled to have the exemptions allowed by law

as set forth in his schedules set aside to him.

II.

That your petitioner desires to have a discharge

entered, as provided by law, and it will be necessary

to pay the Clerk of the above-entitled court certain

fees therefor.

III.

That your petitioner has employed attorneys to

prepare his said schedules, and they are entitled to a

reasonable compensation allowed by law.

Wherefore, your petitioner prays that his exemp-

tions be allowed and that sufficient amount be or-

dered to be paid by the Trustee to the Clerk of the

United States Court for his fees, to the "Post-

Intelligencer" for publication, and that his attor-

neys be allowed reasonable compensation for their

services and for such other and further relief as is

meet and proper.

BENJAMIN GERBER,
Petitioner.

United States of America,

Western District of Washington,—ss.

B. Gerber, being first duly sworn, on oath deposes

and says, that he is the petitioner above named;

that he has read the foregoing petition, knows the

contents thereof and same is true.

BENJAMIN GERBER,
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Subscribed and sworn to before me this 8th day

of July, 1909.

[Seal] ELMORE WINKLER,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Petition to Set Aside Exemptions.

Filed July 8, 1909, 2:00 P. M. John P; Hoyt, Ref-

eree.

Filed in the U. S. District Court, Western Dist. of

Washington, Dec. 13, 1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of BENJAMIN GERBER,
Bankrupt,

Trustee's Report of Exempted Property.

The following is a schedule of property designated

and set apart to be retained by the bankrupt afore-

said as his own property under the provisions of the

Acts of Congress relating to bankruptcy

:

1. Under sec. 5248, subdivision 1, of Vol. 2, of

Ballinger's Annotated Codes and Statutes of Wash-

ington : The wearing apparel of the bankrupt and of

his family.

2. Under subdivision 3 of said sec. 5248, the fol-

lowing household goods and effects : 1 rocking chair,

8 chairs, 1 couch and cover, 2 beds and bedding, 2

tables, 2 dressers, 1 buffet, 4 rugs, 1 range and

kitchen utensils and other household goods and

effects of the total value of not to exceed $500.00.
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3. Under subdivision 4 of said sec. 5248, in lieu

of cows, swine, bees and fowls, the sum of $250.00 in

money ; for the maintenance of the bankrupt and his

family, consisting of his wife and one minor child,

the further sum of $25.00 per month for six months

(aggregating $150.00), making a total lieu exemp-

tions under said subdivision 4 of $400.00 money.

4. Under section 5237 of Vol. 2 of said Ballin-

ger's Annotated Codes and Statutes, the following

property, being the homestead upon which the bank-

rupt resides and resided at the date of the institution

of these bankruptcy proceedings: Lot Three (3) in

Block Five (5) of Cove Addition to the City of

Seattle, King County, Washington, subject to all and

singular the incumbrances and liens thereon.

Dated at Seattle, Washington, this 12th day of

October, A. D. 1909.

NELSON W. PARKER,
Trustee.

[Endorsed] : Trustee's Report of Exempted Prop-

erty. Filed Oct. 12, 1909, at 2 :00 P. M. John P.

Hoyt, Referee.

Filed in the U. S. District Court, Western Dist.

of Washington. Dec. 13, 1909. R. M. Hopkins,

Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of BENJAMIN GERBER,
Bankrupt.
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Exceptions to Trustee's Report Setting Off Exemp-

tions.

Comes now Freedman Bros. Company, Shoninger,

Heinsheimer Mfg. Co., Shaff & Barnett, Levett,

Grossman & Co., B. Limon, Morris Kashowitz,

Glassman & North, Gamson & Cohn, Regal Silk Gar-

ment Co., Ben. J. Schmidt & Co., Edward Isaac &

Co., Bauer Bros. & Co., J. J. Pfister Knitting Co.,

Neubauer Bros, Holm & Nathan, J. Mikola & Bro.,

Jacob Rappoport, M. Hyman & Co., H. Stern, High

Grade Petticoat Co., Florence Supply Co., and B.

Webster, creditors of the above-named bankrupt, by

Leopold M. Stern of Seattle, in the Western Dis-

trict of Washington, Northern Division, their At-

torney, duly authorized to that end, and excepts to

the Trustee's report setting off said bankrupt's ex-

emptions, filed herein on the 12th day of October,

1909, as follows:

I.

Excepts to the setting off to the bankrupt of the

sum of two hundred and fifty dollars ($250.00) in

money in lieu of cows, swine, bees and fowls, under

subdivision 4 of section 5248 of Ballinger's An-

notated Code and Statutes of Washington, for the

reason that under said statute the bankrupt may in

lieu of such animals select from his property and re-

tain other property not to exceed two hundred and

fifty dollars in value, but has not the right to waive

his claim for specific personal property in the hands

of his Trustee, permit the sale of such property in

due course of bankruptcy by the Trustee and there-

after claim money to the extent of two hundred and
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fifty dollars ($250.00) from the funds in the hands

of the Trustee in bankruptcy.

II.

Excepts to the allowance of twenty-five dollars

($25.00) per month for six months (aggregating one

hundred and fifty dollars) for the maintenance of

the bankrupt and his family in lieu of provisions

and fuel awarded to the bankrupt under said sub-

division 4 of section 524'8 of Ballinger's Annotated

Code and Statutes of Washington, for the reason

that said statute does not authorize lieu exemptions,

either in money or property, to the debtor in the ab-

sence of such provisions and fuel.

III.

Excepts to the setting apart to the bankrupt as a

homestead of the real property described in para-

graph IV of the Trustee's report, for the reason

that the said bankrupt upon the eve of bankruptcy,

while insolvent and with full knowledge of his in-

solvent condition, and while contemplating and ar-

ranging for his adjudication in bankruptcy in the

above-entitled cause, purchased said estate with

money which was not exempt, and which wTas de-

rived from the sale of merchandise in the business

carried on by said bankrupt, which business imme-

diately thereafter came within the possession and

control of the bankruptcy court ; that such purchase

was made for the purpose of defrauding the credit-

ors of said bankrupt, and for the purpose of with-

holding moneys used for said purchase, from his

creditors.
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Wherefore, said creditors pray that a hearing may

be had upon said exceptions and that the same may
be argued, as provided in general order 17.

Dated, Seattle, October 23, 1909.

FREDMAN BROS. CO.

SHONINGER, HEINSHEIMER MFG. CO.

SHAFF & BARNETT.
LEVETT, GROSSMAN & CO.

B. LIMON.
MORRIS KASHOWITZ.
GLASSMAN & NORTH.
GAM'SON & COHN.
REGAL SILK GARMENT CO.

BEN. J. SCHMIDT & CO.

EDWARD ISAACS & CO.

BAUER BROS.
J. J. PFISTER KNITTING CO.

NEUBAUER BROS.
HOLM & NATHAN.
J. MIKOLA & BRO.
JACOB RAPPOPORT.
M. HYMAN & CO.

H. STERN.
HIGH GRADE PETTICOAT CO.

FLORENCE SUPPLY CO. and

B. WEBSTER.
By LEOPOLD M. STERN,

Their Attorney,

Seattle, Washington.
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Receipt of a copy and due service herein admitted

this 25th day of October, 1909.

McCLURE & McCLURE,
Attorneys for Trustee.

TWOROGER & WINKLER,
Attorneys for Bankrupt.

[Endorsed]: Exceptions to Trustee's Report Set-

ting Off Exemptions. Filed Oct. 25, 1909, 2:00

P. M. John P. Hoyt, Referee.

Filed in the U. S. District Court, Western Dist.

of Washington. Dec. 13, 1909. R. M. Hopkins,

Clerk.

[Order Modifying and Approving Action of Trus-

tee.]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983—IN BANKRUPTCY.

In the Matter of BENJAMIN GERBER,
Bankrupt.

This matter having been heretofore heard upon

exceptions filed by certain creditors to the action of

the Trustee in setting aside exemptions to the bank-

rupt, and the undersigned, the Referee in Bank-

ruptcy before whom said hearing was had, being

now sufficiently advised in the premises;

It is ordered that the said action of said Trustee

be modified in that the amount which was by him set

aside in lieu of certain animals in the sum of $250.00
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be reduced to the sum of $150.00, and that the

amount set aside by him for the maintenance of the

bankrupt and his family in the sum of $150.00 be re-

duced to the sum of $90.00, and that in all other re-

spects his action be and hereb}^ is approved.

Dated at Seattle, in said District, this 8th day of

December, 1909.

JOHN P. HOYT,
Referee in Bankruptcy.

[Endorsed] : Order as to Exemptions. Filed Dec.

8, 1909, 1 :00 P. M. John P. Hoyt, Referee.

Filed in the U. S. District Court, Western Dist. of

Washington. Dec. 13, 1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of BENJAMIN E. GERBER,
Bankrupt.

Petition [to Referee] for Review.

To the Honorable JOHN P. HOYT, Esq., Referee

in Bankruptcy

:

Your petitioners, Freedman Bros. Company et al.,

creditors of the above-named bankrupt who have

heretofore filed exceptions to the Trustee's report

setting off the bankrupt's exemptions, 'respectfully

show that the order made and entered herein by the

Referee in Bankruptcy on the 8th day of December,

1909, with respect to said objections, was erroneous,
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in that it allowed the bankrupt the sum of one hun-

dred and fifty dollars ($150.00) in lieu of certain

animals.

And that said order was erroneous in that it al-

lowed said bankrupt the sum of ninety dollars

($90.00) for provisions for the maintenance of him-

self and family.

And that said order was and is erroneous in that it

overruled the objections of these petitioners to the

setting apart to the bankrupt by the Trustee of the

homestead exemption claimed by the said bankrupt,

and in ordering that said homestead exemption be

allowed.

Wherefore your petitioners feeling aggrieved be-

cause of such order, pray that the same may be re-

viewed as provided in the Bankruptcy LaAV of 1898

and General Order 27.

Dated Seattle, December 11, 1909.

FREEDMAN BROS. COMPANY et al

By LEOPOLD M. STERN,
Their Attorney.

[Endorsed] : Petition for Review. Filed Dec. 13,

1909, 9 :00 A. M. John P. Hoyt, Referee. Filed in

the U. S. District Court, Western Dist. of Wash-

ington, Dec. 13, 1909. R. M. Hopkins, Clerk.
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[Certificate and Return of Referee in Bankruptcy.]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983—IN BANKRUPTCY.

In the Matter of BENJAMIN GERBER,
Bankrupt.

Petitions having been filed by the parties in inter-

est for the review of the order made and filed herein

on the 8th day of December, 1909, as to the exemp-

tions of the bankrupt, the undersigned the Referee

in Bankruptcy before whom said matter is pending

and who made said order, does hereby certify and

return as follows, to wit

:

That as to the lieu exemptions set aside by the

Trustee and modified by said order, the facts estab-

lished upon the hearing were that no claim for

specific property in lieu of the animals and supplies

was made by or on behalf of the bankrupt, his only

claim being for a cash allowance; that the specific

property which he might have claimed on account of

such lieu exemptions was sold by the Trustee and not

more than 60% of its value obtained therefor upon

such sale; that in view of these facts the under-

signed was of the opinion that the bankrupt should

only receive in cash 60% of the amount to which he

would have been entitled in specific property had he

made claim therefor; that he would have been en-

titled in lieu of exempt animals to $250.00 worth of
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other property, and was therefore entitled to $150.00

only in cash out of the proceeds of the property sold

;

that as to the exemptions of property necessary for

his maintenance, the statute not having provided any

amount in lieu thereof there seemed to be no guide to

aid in determining how much cash he would be en-

titled to instead of specific property if he had made

claim therefor, but the same reasons would obtain

for reducing the cash allowance on this account as

for reducing that claimed in lieu of certain animals,

and the Referee agreeing with the Trustee that

$25.00 per month would have been a fair allowance if

taken in property, 60% thereof, or $15.00, per month

would be a fair allowance in cash.

For these reasons the undersigned by said order

reduced the allowance made by the Trustee, to wit,

$250.00 and $150.00 respectively, to $150.00 and

$90.00, respectively.

In regard to the action of the Trustee in setting

aside the homestead as exempt to the said bankrupt

which was sustained by the undersigned, he certifies

and returns the facts established before him upon

the hearing as follows, to wit

:

That on the 15th clay of April, 1909, the bankrupt

paid a deposit of two hundred dollars on the pur-

chase price of the property now claimed as home-

stead. That at that time he was wholly insolvent,

and knew himself to be insolvent; that many suits

were pending, and were threatened by creditors for

accounts against the bankrupt long past due. That

during the latter part of April, 1909, a petition in

involuntary bankruptcy was filed against the bank-
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rupt by creditors, which petition was strongly con-

tested by the bankrupt. That during the pendency

of such proceeding the bankrupt converted eleven

hundred dollars, which he had in his possession, into

a bank certificate of deposit payable to the order of

Blaine, Tucker & Hyland, his attorneys, and deliv-

ered said certificate to said attorneys. That his pur-

pose in placing said money in that shape was to pre-

vent creditors from garnisheeing it.

That on May 18, 1909, the bankrupt's attorneys

stipulated with the attorney for the petitioning cred-

itor that the pending bankruptcy proceeding be dis-

missed; that costs aggregating two hundred and

thirty-seven dollars incurred in said proceeding be

paid out of the eleven hundred dollars held by

Blaine, Tucker & Hyland, and that the balance be

paid back to Gerber; that Gerber should consent to

be immediately adjudged bankrupt upon a new peti-

tion to be filed against him by other attorneys repre-

senting other creditors ; that an effort wTas made by

the attorney who had filed the first petition to per-

suade Gerber to be adjudged bankrupt upon the first

petition, but the bankrupt insisted upon a dismissal

of said first petition and the filing of a new one.

That in pursuance of said stipulation the said first

proceeding in bankruptcy was dismissed on the 18th

day of May, 1909, and on the 19th day of May, 1909,

said Gerber was adjudged bankrupt upon a second

petition filed that day. That during the interim be-

tween the dismissal of the first petition and the filing

of the second petition, said Gerber paid a balance of

thirteen hundred dollars cash on the purchase price
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of the propert}^ receiving a deed therefor. That im-

mediately after receiving said deed he filed a declar-

ation of homestead on said property. That the

thirteen hundred dollars cash so paid was made up

of the balance received from Blaine, Tucker & Hy-

land upon the dismissal of the first petition and

other moneys held by the bankrupt.

From the foregoing facts the court concludes that

the bankrupt invested said funds while insolvent and

knowing himself to be insolvent, for the purpose of

withholding same from his creditors; that the bank-

rupt insisted upon a dismissal of the first petition in

bankruptcy in order that he might conclude the

transaction with respect to the purchase of said

property before the filing of the second petition upon

which he was adjudged bankrupt.

That in equity and good conscience it would seem

that in view of these facts said homestead should not

be set aside to the bankrupt as exempt, but under the

liberal rule laid down by the Supreme Court of this

State said undersigned was constrained to hold that

it was, notwithstanding his opinion as to the equities

involved in the proposition.

Said undersigned, therefore, transmits herewith

the petition to have exemptions set aside, the reports

of the trustee thereon, the exceptions filed thereto by

certain creditors, said order of December 8, 1909,

and said Petitions for Review, as, together with the

foregoing Findings of Facts, constituting a sufficient

Certificate and Return to enable the Judge of the

above-named court to review said order.
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Dated at Seattle, in said District, this 13th day of

December, 1909.

JOHN P. HOYT,
Referee in Bankruptcy.

[Endorsed] : Certificate and Return. Filed in the

U. S. District Court, Western Dist. of Washington,

Dec. 13, 1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of BENJAMIN GERBER,
Bankrupt.

Memorandum Decision on Questions as to Exemp-

tions.

Filed Apr. 4, 1910.

Petitions for review of the Referee's decision re-

specting exemptions claimed by the bankrupt have

been filed on behalf of creditors and the bankrupt

respectively. After laboriously studying the record,

my conclusions are that the order made by the

Referee is equitable and the aggregate of the allow-

ances approximate what in my opinion is the legal

right of the bankrupt.

I doubt whether the law authorizes the Court to

scale down the case allowed in lieu of domestic ani-

mals in proportion to the difference between the ap-

praised value and the amount realized from a sale

of the bankrupt's property, and I do not wish this
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decision to be considered as a precedent for such

determination of a bankrupt's rights. An allow-

ance of money in lieu of provisions and fuel was

made by the Court in the Buelow Case, 98 Fed. Rep.

86, and I have not since that decision was rendered,

entertained any doubt as to its propriety in that

case. This case is distinguishable by the fact that

objections were made in behalf of creditors to the

allowances of cash instead of the specific kind of

property which might have been selected, and there

appears to be no denial of the assertion made that

the bankrupt might have made his selection of prop-

erty before it was sold, and neglected to do so. This

objection, if sustained, would require the Court to

cut out the $90.00 allowed by the order of the Ref-

eree in lieu of provisions and fuel. If this were

done, however, I would change the order so as to

allow as much as the statute allows in lieu of domes-

tic animals which the bankrupt did not possess, and

in such a modification of the order, there would be a

gain to the bankrupt of $10.00.

It is the opinion of the Court that the Referee's

ruling with respect to the homestead is in accordance

with the law of this state and it must be affirmed.

In consideration of the adroit manner in which

the bankrupt eluded his creditors and succeeded in

converting cash into a homestead in the interval be-

tween the dismissal of the first bankruptcy proceed-

ings and the initiation of this case, the Court does

not feel called upon to insist upon technicalities for

his further benefit. I think that he has profited
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sufficiently by the liberality of the exemption law,

and I will confirm the Referee's adjustment.

C. H. HANFORD,
Judge.

[Endorsed] : Memorandum Decision on Questions

as to Exemptions. Filed in the U. S. District Court,

"Western Dist. of Washington. Apr. 4, 1910. R.

M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of BENJAMIN GERBER,
Bankrupt.

Order Affirming Decision of Referee In re Exemp-

tions.

This cause having heretofore come on to be heard

on the petition of certain creditors and the sepa-

rate petition of the bankrupt for review of the

decision of the Referee respecting exemptions

claimed by the bankrupt, and said matter having

been heretofore argued and submitted to the Court,

and the Court having duly considered same, and

having made and filed herein Memorandum Decision

in said matter

;

It is hereby ordered, adjudged and decreed, that

the decision of the Referee in the matter of said

exemptions be, and the same is hereby sustained, to

which ruling the said objecting creditors and the
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bankrupt severally except and their exceptions each

are allowed.

Done in open court this 11th day of April, 1910.

C. H. HANFORD,
Judge.

[Endorsed] : Order Affirming Decision of Referee

in re Exemptions. Filed in the U. S. District

Court, Western Dist. of Washington. Apr. 11,

1910. R. M. Hopkins, Clerk.

[Certificate of Clerk II. S. District Court to Record.]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3983.

In the Matter of B. GERBER,
Bankrupt.

United States of America,

Western District of Washington,—ss.

I, R. M. Hopkins, Clerk of the District Court of

the United States for the Western District of

Washington, do hereby certify the foregoing and at-

tached, to be a full, true and correct copy of Certifi-

cate and Return; Exceptions to Trustee's Report,

etc.; Memorandum Decision; Trustee's Report of

Exempted Property; Order as to Exemptions; Or-

der Affirming Decision; Petition to Set Aside Ex-

emptions; Petition for Review, and Schedule B (5),

filed in the within entitled cause, and the original
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thereof appears on file in said court at the city of

Seattle, Washington, in said District.

Attest my official signature and the seal of the said

District Court, at the city of Seattle, Washington,

the 17th clay of June, A. D. 1910.

[Seal] R. M. HOPKINS,
Clerk.

[Endorsed]: No. 1871. United States Circuit

Court of Appeals for the Ninth Circuit. In the

Matter of Benjamin Gerber, Bankrupt. Freedman

Bros. Company, Shoninger, Heinsheimer Mfg. Co.,

Shaff & Barnett, Levett, Crossman & Co., B. Limon,

Morris Kashowitz, Classman & North, Gamson &

Colin, Regal Silk Garment Co., Ben J. Schmidt &
Co., Edward Isaac & Co., Bauer Bros. & Co., J. J.

Pfister Knitting Co., Neubauer Bros., Holm &
Nathan, J. Mikola & Bro., Jacob Rapoport, M. Hy-

man & Co., H. Stern, High Grade Petticoat Co.,

Florence Supply Co., and B. Webster, Petitioners,

vs. Nelson W. Parker, Trustee in Bankruptcy for

Benjamin Gerber, Respondent. Transcript of Rec-

ord. Upon Petition for Revision Under Section

24b of the Bankruptcy Act of Congress, Approved

July 1, 1898, of Certain Orders of the United States

District Court for the Western District of Wash-
ington, Northern Division.

Filed June 21, 1910.

F. D. MONCKTON,
Clerk.
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STATEMENT OF THE CASE.

One Benjamin Gerber, a retail dealer in ladies'

wearing apparel, conducting business at Seattle, was

duly adjudged bankrupt on the 19th day of May,

1909, by the District Court of the United States for

the Western District of Washington, Northern Divi-

sion. The assets which came into the hands of the

trustee consisted entirely of personal property, all

of which was sold in due course at a price not exceed-

ing 60 per cent, of its original value.

The schedule of assets and liabilities was filed in

the clerk's office by the bankrupt on May 27th, 1909,

which was some time before the election of a trustee.

In compliance with the Bankruptcy Act, which re-

quires the bankrupt to include in his schedules "a

particular statement of the property claimed as ex-

empt, etc.," Gerber, in Schedule B (5), listed wear-

ing apparel for himself and family and also certain

specified household goods and effects. These items

had remained in the possession of the bankrupt after

his adjudication and the appointment of a trustee,

and no controversy ever arose thereover.

In addition, the bankrupt, in Schedule B (5)

claimed the sum of $250 cash in lieu of the exemption

allowed in subdivision 4 of Section 841 of Pierce's

Code of the State of Washington; also, under the

authority of the same statute "a sufficient sum out of
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the assets for provision for himself and his family

for a period of six months." The bankrupt also

claimed certain real property as a homestead.

On July 8th, 1909, the bankrupt filed with the

referee having the ease in charge, a petition which

merely reiterated his claim of exemption as set forth

in Schedule B (5), and prayed the court to order the

trustee to set the same aside to him. In response to

this petition the trustee, under date of October 12th,

1909, filed with the referee a report of exempted prop-

erty, which report designated and set apart to the

bankrupt everything claimed by him, and which in-

cluded the following items

:

The wearing apparel and household furniture;

$250 in money, under subdivision 4 of Sec. 5248 of

Ballinger's Code, in lieu of cows, swine, bees and

fowls; the sum of $25 per month, aggregating $150,

for the maintenance of the bankrupt and his family

for six months, making a total lieu exemption under

said subdivision 4 of $400 money ; also the real prop-

erty claimed as homestead.

Within twenty days after the filing of the trus-

tee's report of exemptions, some twenty-two creditors

joined in filing exceptions thereto, these exceptions

being directed only to the allowance of the cash ex-

emptions and the homestead. With respect to the

cash exemptions, the exceptions were grounded upon
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the contention that at the time the bankrupt filed his

schedules, the property was still in specie, and the

bankrupt had ample opportunity to make his selec-

tions from existing property; that he had no right

to claim money in lieu of goods, and that by failing

to make* his selection at the time, and in the manner

provided by law, he had waived his exemption. As

to the cash allowance for the maintenance of the

bankrupt and his family for six months, it was con-

tended by the creditors that the statutes of the State

of Washington do not authorize any exemptions in

lieu of provisions and fuel, either in money or prop-

erty. The homestead allowance was excepted to on

the ground that he had acquired the homestead on the

eve of bankruptcy, and in contemplation of his im-

mediate adjudication as a bankrupt, and in pursu-

ance of a scheme to work a fraud and wrong upon his

creditors.

Upon a hearing of the issues thus formed, the

referee modified the report of the trustee to the extent

of reducing the allowance to $250 in lieu of animals,

etc., to $150, and the allowance of $150, made for the

maintenance of the bankrupt and his family, to $90.

In other respects, the action of the trustees was ap-

proved. These reductions were made upon the theory

that the bankrupt, having had the opportunity, and

yet neglected to make his selection from specific prop-

erty, had not wholly forfeited his rights, but that the
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specific property he might have claimed on account

of lieu exemptions, having sold for 60 per cent, of its

value, the bankrupt should receive only 60 per cent.

in cash of the amount lie would have been entitled

to in specific property, had he made claim therefor.

Upon the petition of the excepting creditors, the

ruling of the referee, together with his findings of

fact and conclusions of law, were certified to the dis-

trict judge for review, who thereupon rendered an

opinion confirming the referee's adjustment. A for-

mal order to that effect was thereafter entered by

the district judge, to which the excepting creditors

preserved proper exceptions.

The excepting creditors have now brought the

proceeding and order above described to this court

for revision.

SPECIFICATION OF ERRORS RELIED UPON.

1. The court below7 erred in allowing the bank-

rupt $150 exemption in cash in lieu of those certain

animals exempt to a debtor, under the laws of the

State of Washington.

2. The court below erred in allowing the bank-

rupt $90 exemptions in cash in lieu provisions and

fuel, exempt to a debtor, under the laws of the State

of Washington.

3. The court below erred in allowing the bank-

rupt's claim of homestead.
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BRIEF OF THE ARGUMENT.

The bankrupt, having failed to claim his exemption in

specific articles, in lieu of animals, at the time he filed his

schedules, thereby waived his exemptions.

Section 6 of the Bankruptcy Act adopts for the

purpose' of bankruptcy proceedings the exemptions

allowed by the laws of the several states. While the

state statutes control as to the amount and kind of

exemptions, and as to the persons entitled thereto, the

time and manner of claiming exemptions, and of set-

ting them apart and allowing them, are regulated by

the Bankruptcy Act.

In re Kane (C. C. A., 7th Cir.), 127 Fed. 552,

11 Am. B. R. 533;

In re Friedrich (C. C. A., 7th Cir.), 100 Fed.

284, 3 Am. B. R. 801

;

In re Le Vay, 125 Fed. 990, 11 Am. B. R, 114;

In re Stein, 130 Fed. 629, 12 Am. B. R, 384;

Matter of McClintock, 13 Am. B. R. 601

;

In re Groves, 6 Am. B. R. 728.

It may also be laid down as a general proposition

that certain duties and burdens rest upon the party

claiming an exemption, and he will be required to

show, affirmatively, that he is entitled to any exemp-

tion claimed by him.

McGahan v. Anderson (C. C. A., 4th Cir.), 113

Fed. 115, 7 Am. B.R, 641;
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In re Monroe & Co., 156 Fed. 216, 19 Am. B. R.

255

;

In re Turnbull, 106 Fed. 667, 5 Am. B. R. 549;

In re Campbell, 124 Fed. 417, 10 Am. B. R. 723.

The state statute, under which the bankrupt in

the ease claimed his cash exemption, in lieu of specific

personal property, is as follows (in the Record, it is

sometimes quoted from Pierce's Code and sometimes

from Ballinger's Code) Rem. & Bal. Code, Section

563, Sub-division 4

:

"To each householder, two cows, with their

calves, five swine, two stands of bees, thirty-six do-

mestic fowls, and provisions and fuel for the com-
fortable maintenance of such householder and family
for six months, also feed for such animals for six

months: Provided, that in case such householder
shall not possess or shall not desire to retain the ani-

mals above named, he may select from his property
and retain other property not to exceed two hundred
and fifty dollars, coin, in value."

It will be observed that under this statute the

debtor, if he does not possess the animals described,

may select from, his property and retain other prop-

erty not to exceed two hundred and fifty dollars in

value. In other words, the selection, in lieu of the

animals, must be made from other specific property

belonging to the debtor.

Now, what are the requirements of the Bank-

ruptcy Act, and what is procedure defined by the

Supreme Court, relative to the time and manner of
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<• burning exempt property, and the setting apart by

the trustee, of the exemptions claimed?

Section 7 (8) of the act directs the bankrupt

to prepare, make oath to, and file in court within ten

days after the adjudication, a schedule of his prop-

erty, showing amount, kind and location, and value

in detail, "and a claim for such exemptions as he

may be entitled to."

No. 38 of the General Orders in Bankruptcy,

adopted by the Supreme Court, provides "that the

several forms annexed to these general orders shall

be observed and used."

The official forms in bankruptcy prescribed by

the Supreme Court, provides for the following state-

ment to be included in the schedules

:

''Schedule B. (5)

A particular statement of the property claimed
as exempted from the operation of the acts of Con-
gress relating to Bankruptcy, giving each item of

property and its valuation ; and, if any portion of it

is real estate, its location, description, and present use.

Military uniform, arms, and equipments

Property claimed to be exempted by State laws; its val-

uation; whether real or personal; its description and
present use; and reference given to the statute of

the State creating the exemption

Total

Petitioner."
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General Order 17, which defines the duties of

the trustee, among other things, requires him to

"make report to the court, within twenty days after

receiving the notice of his appointment, of the articles

set off to the bankrupt by him. according to the pro-
visions of the forty-seventh section of the act, with
the estimated value of each article, and any creditor

may take exceptions to the determination of the trus-

tee within twenty days after the filing of the report.
'

'

Section 47 of the act, referred to in the general

order just quoted, also defines the duties of the trus-

tees, which duties include the direction to (11) "set

apart the bankrupt's exceptions, and report the items

and estimated value thereof to the court as soon as

practicable after their appointment."

And Form 47 prepared by the Supreme Court is

as follows

:

" Trustee's Report of Exempted Property.

In the District Court of the United States for the

District of

In the matter of ,
Bankrupt,

In Bankruptcy.
At , on the day .., 19

The following is a schedule of property desig-

nated and set apart to be retained by the bankrupt
aforesaid, as his own property, under the provisions

of the acts of congress relating to bankruptcy.

General Head.

Military uniforms, arms and
equipments

Property exempted by State
laws

Value.

Trustee."
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From all of which it is clear that both the letter

and the spirit of the Bankruptcy Act require the

bankrupt to assert his claim to his exemption, in

writing, duly sworn to, and filed with his schedules.

The claimant must specify each article in detail, to-

gether with its location and estimated value. There

must be a selection of particular items, described

aptly enough to enable the trustee to identify and set

apart precisely the articles claimed as exempt. As

said by Remington on Bankruptcy, Sec. 1055, "Thus

it is not sufficient simply to claim that property to

the ' amount of a certain named sum should be set

off to him ; the exact property which he elects to take

should be specified."

Tested by this rule, it is obvious that the bank-

rupt did not assert his claim to exemptions in the

manner and form required by law. At the time he

filed his schedules, which included his claim of ex-

emptions, the estate of the bankrupt consisted of a

stock of merchandise which was then under the con-

trol of the Bankruptcy Court, and which was sub-

sequently sold by the trustee at 60 per cent, of its

value (Record 21). It is conceded that there were no

animals, and that the bankrupt therefore had the

right to select his lieu exemptions to the value of

$250. In the language of the statute heretofore cited,

he had the right to " select and retain other property,

not to exceed two hundred and fifty dollars coin in

value." The property in the control of the court was
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in specie. The bankrupt had ample opportunity to

make his selection from merchandise. Instead, he

demanded cash to the amount of $250 in lieu of ani-

mals, and cash in lieu of provisions, although no

money had been turned over to the jurisdiction of the

court by the bankrupt. Later on, when the property

had been converted into money, he repeated his de-

mand for cash exemptions from the funds in the

hands of the trustee, which had been realized from

the sale of the personal property (Record 11) . These

claims the court below allowed to the extent of 60 per

cent., that being the percentage of the face value

which the merchandise turned over to the bankrupt

sold for.

We contend that the bankrupt, having had the

opportunity, and having neglected to claim his lieu

exemptions in specific property, has lost the right

to lieu exemptions in cash, even to the extent of the

percentage of the face value realized from the sale of

the specific property.

Turning first to the decisions of the Supreme

Court of the State of Washington, we find the case

of Carter vs. Davis, 6 Wash. 32 ; 33 Pac. 833, which

seems to us strongly in point. In that case, certain

live stock had been levied upon by the sheriff. A

portion of these animals were claimed and received

bv the debtor before the sale. The balance was sold
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by the sheriff for more than $250. The statute allows

as exempt to each householder beds and bedding,

44 and other household goods and utensils, and furni-

ture not exceeding $500 coin, in value." The debtor

in the ease cited selected her "bed and bedding," and

certain .other household goods, utensils and furni-

ture not exceeding $150 in value, although the statute

allowed her a limit of $500. In lieu of the additional

selections she might have made from her household

goods, utensils and furniture, to bring the total to

$500, the debtor demanded of the sheriff $250, the

proceeds of the sale of the live stock above men-

tioned.

The Supreme Court, in its opinion, says: "The
claim to this two hundred and fifty dollars, in the

hands of the sheriff, is manifestly unfounded in law.

The section of the statute referred to authorizes the

selection of ' other household goods, utensils and
furniture,

7 and prescribes the method and by whom
such property may be selected, but confers no right to

retain and select other property of a different char-

acter, i% lieu of tliat authorized to be selected and
retained."

The case of U. S. Fid., etc., Co. vs. HoUensJiead,

51 Wash. 326, also supports our contention that the

bankrupt waived his claim of lieu exemptions by his

failure to claim specific property in his schedules.

In that case the guaranty company had sued Hollens-

head, also garnisheeing his bank account at the same

time. The suit was contested, and after a trial on

the merits, judgment was rendered against the de-
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fendant and against the garnishee for $589.71. A
period of three days elapsed before the announce-

ment of the judgments and the formal entry thereof.

In the interim the defendant made and filed a claim

for exemptions, setting forth that he was a house-

holder, and claiming, besides his household furni-

ture, $250 in lieu of cows, calves, etc., out of the

moneys in the hands of the garnishee. The garnishee

paid the money into the registry of the court, and

thereafter the court, upon motion, ordered the entire

sum paid over to the plaintiff in satisfaction of its

judgment.

The Supreme Court, after reciting the facts, sub-

stantially as we have stated them, says: "Upon these

proceedings defendant predicates error, and insists

that, under the liberal rules adopted by this court in

construing exemption statutes, the money should be

paid over to him as exempt. However, we believe

that the rule relied u^on by appellant cannot be in-

voked until a claim has been made at the proper time

and in a proper manner.

"The law is solicitous for the welfare of the

debtor, but it also recognizes the rights of the cred-

itor to fully satisfy his judgment out of the property
of the debtor that is not exempt from execution. The
right to claim property in lieu of other property
specifically exempted by statute is a privilege, and
will be waived unless asserted at the time and in the

manner expresslv or impliedlv required bv the law.

12 Am. & Eng. Ency. Law (2nd Ed.) 198.
,,<
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The decision of the lower court was affirmed.

The question under discussion has arisen many

times in the bankruptcy courts of the different juris-

dictions, and the decisions have been uniformly in

support of the proposition contended for by us. Par-

ticularly in Pennsylvania has the subject received

much consideration, the statute with reference to the

selection by the debtor of merchandise of a specific

value being apparently similar to the exemption law

of Washington.

The case of In re Von Kerm, 135 Fed. Rep. 447,

14 Am. B. R. 403, presents a parallel case on the facts,

and the entire opinion is as follows:

"Holland, District Judge. A voluntary peti-

tion in bankruptcy wTas filed in this case on the 1st

day of July, 1904, in which the alleged bankrupt
claimed his exemption, under the laws of the State of
Pennsylvania, in the following form :

* Fixtures and
wearing apparel under and by virtue of the act of

April 9th, 1849, $300.' This notice was inserted in

Schedule B5 in the bankrupt's petition for exemp-
tion. Nothing more was done by him in the way of

specifying the articles he intended to claim until No-
vember 9th, 1904, twenty-nine days after a sale of all

his property by the trustee, which took place on Octo-
ber 11, 1904. He then filed a petition before the

referee, asking that his claim for exemption might
be amended nunc pro tunc by adding a specified list

of articles claimed. The prayer of the petitioner

was refused by the referee.

"While a notice in general language, both in a
voluntary and involuntary petition, of an intention
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to claim the exemption may be amended, if done in

time, In re Duffy (D. C.)/ll8 Fed. 926, yet, where
the notice in either case is so general as not to indi-

cate to the trustee what specific articles the bankrupt
claims as his exemption, and the bankrupt files no
schedule and makes no request upon the trustee to set

aside specific articles of exemption until after the

sale, he must be regarded as having waived his right

of exemption, and he cannot claim $300 out of the

proceeds of sale. In re Otto L. Wunder (D. C), 133
Fed. 821; Prince & Walter (D. C), 131 Fed. 546;
In re Manning (D. C), 112 Fed. 948; In re Haskin,
6 Am. Bankr. Rep. 485, 109 Fed. 789.

The order of the referee denying the prayer of

the petitioner is approved."

In the case of In re Manning, 112 Fed. Rep. 498,

7 Am. B. R. 571, the bankrupt claimed, as in the case

at bar, household goods and cash from the proceeds

of the sale of personal property in the hands of the

trustee. The trustee set apart the exemptions as

claimed, and objections to his report were filed by

creditors. The District Court sustained the objec-

tions, holding that there was no provision in the

exemption law of Pennsylvania that permitted a

debtor to claim money out of the future proceeds of

the sale of personalty. After quoting General Order

17 in full, Judge McPherson goes on to say

:

"The order requires that each article shall have
an estimated value placed upon it, and thus requires

a specification of items and a separate appraisal.

This explicit direction cannot be neglected. It fol-

lows, I think, that the attempted setting aside of the

bankrupt's exemption was a nullity, and that the

trustee should have been surcharged with this

amount."
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In re Prince & Walter, 131 Fed. Kept. 546, 12

Am. B. R. 675, a contest arose over the distribution

of funds realized by the trustee from the sale of per-

sonal property. Among these items reported by the

trustee was one of $300 paid in cash to the bankrupts

as their -state exemption. The court, in its opinion,

says:

"But there was unfortunately no authority for

this payment, so far, at least, as any one now before
the court is concerned, and it is difficult to see how
the trustee was led into making it. As partners, the

bankrupts had no right to an exemption out of part-

nership proerty. Bonsall v. Comly, 44 Pa. 442;
Clegg v. Houston, 1 Phila. 352. And even if this

were not so, they were bound to designate specific

articles, and were not entitled to come in on the pro-

ceeds after they had been sold. Hammer v. Freese,

19 Pa. 255. Moreover, it was their duty to make this

designation at the time of filing their schedules, and
to have the property set off to them by the trustee,

who was required to report the items, with their esti-

mated value, to the court for its approval. Bank-
ruptcv Act. Sec. 7a (8) ; Id., Sec. 47a (11). In re

Duffy, 9 Am. B. R. 358, 118 Fed. 926; In re Le Vay,
1 1 Am. B. R. 114, 125 Fed. 990. The assent of credit-

ors, who are said to have unanimously agreed at one
of the meetings before the referee that the bank-
rupts should receive their exemption in cash, could
not dispense with these formalities, or give the bank-
rupts that to which, they wrere not legallv entitled.

In re Grimes, 2 Am. B. R. 730, 96 Fed. 529."

In re Duffy, 118 Fed. Rep. 926, 9 Am. B. R. 358,

the court said:

"The referee was clearly right in holding that
the particular property which the bankrupt desired



-17-

to retain under his state exemption must be set out

in his schedules. It was not sufficient to simply claim
that property to that extent should be set off to him

;

the exact property which he elected to take should
have been specified. This is what is required by the

state law (Hammer v. Freese, 19 Pa. 255), and the

Bankruptcy Law is governed by it. Besides that, the

schedules prescribed by the Supreme Court call for

a particular description of the property claimed,

which of itself is controlling. Bankruptcy forms,
schedule B (5)."

Ie re Le Vay, 125 Fed. 990, 11 Am. B. R. 114, the

court said

:

i

i

It is held by the courts of Pennsylvania that an
execution debtor is not entitled to his $300 exemption
out of the proceeds of the sale of personal property
by the sheriff, but that he must elect the goods he
wishes to retain and have them appraised and set

aside to him."

To the same effect as above are the following

cases:

In re Staunton, 117 Fed. 507, 9 Am. B. R. 79

(Penn.)
;

In re Raskins, 109 Fed. 789, 6 Am. B. R, 436

(Penn.)
;

In re Wander, 133 Fed. 821, 13 Am. B. R. 701

(Penn.)
;

In re Blanehard, 161 Fed. 793, 20 Am. B. R,

417 (K C.)
;

In re Falconer, 110 Fed. Rept. Ill, 6 Am. B.

R. 557 (Ci. Ct. App., 8th Cir.) (See dis-

senting opinion)
;

In re Pfeiffer, 155 Fed. 892, 19 Am. B. R. 230

(Penn.)
;
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I ii re Ogilvie, 5 Am. B. R. 374 (Ga.)
;

In re Woodward, 95 Fed. 955, 2 Am. B. R. 692

(N. 0.);

In re Stein, 130 Fed. 629, 12 Am. B. R. 384

(Pa.).

We desire to call particular attention to the case

of In re MeCUntoek, 13 Am. B. R. 606. The opinion

in this case was rendered by a referee in Ohio, and

the decision was affirmed by the district judge. There

is a striking similarity between the facts in that case

and the case at bar. The statute in Ohio is very much

like that of Washington with respect to the selection

of lieu exemptions. In that case, the bankrupt made

his claims in schedule B (5) in just about the same

manner as the bankrupt in this instance. The trustee

sold the property, and the bankrupt then filed a peti-

tion for lieu exemption in cash, claiming the amount

at which the specific items had been sold by the trus-

tee. The referee, in a very able and well-considered

opinion, held that the bankrupt's claim must be de-

nied, he having waived his rights by his neglect to

claim specific articles at the time of filing his sched-

ules.

To the same effect is also the opinion of Referee

Remington (Ohio) In re Groves, 6 Am. B. R. 728,

afterwards affirmed by the district judge. Mr. Rem-

ington is the author of Remington on Bankruptcy. .
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The case of Moran vs. King, 111 Fed. 730, 7 Am.

B. E. 176 (Cir. Ct. App., 4th Cir.), in effect holds

that, as a rule, if a person who is entitled to exemp-

tion, and is under no disability to assert his claim,

fails to do so in the time and manner provided by

law in any action or proceeding involving his right,

he will be deemed to have waived his exemption.

In conclusion, we submit it must be held that the

bankrupt did not assert his claim to exemption in

lieu of animals, etc., in the time and manner provided

by the bankruptcy law. This was not the result of

ignorance, accident, or mistake. The bankrupt might

have asked leave to amend his claim before the sale,

and while the property still existed in specie. He

neglected to do so, and must be held to have waived

his claim.

Circumstances may arise where it is impossible

for the bankrupt to designate in his schedules specific

articles as exempt. And where this is so through no

neglect of the bankrupt, it will be sufficient for him

to state his claim as definitely as the circumstances

of the particular case will permit. For example,

where exempt property has been sold by a receiver

prior to the qualification of the trustee, and before the

time for filing schedules had expired, the bankrupt

may make claim to the proceeds of the property sold.

But these were not the circumstances in this case.
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The law on the subject is well summed up by

Remington on Bankruptcy, Vol. 1, page 312, Section

491, as follows:

"The claim for exemption must describe with
particularity the precise articles and property
claimed as exempt. It will not do simply to say 'the

bankrupt is a married man,' etc., etc., 'resident of

New York,' etc., etc., 'and claims under section so and
so of the statutes $500 in lieu of a homestead,' when
perhaps there is no cash money in the estate at all,

but only unsold merchandise. In other words, the

identical property in the form in which it existed at

the date of adjudication, or, at any rate, at the date

when the schedules are presumed to be filed, must be
described as the property claimed as exempt; thus,

if there be cash money at that time, then it may be
claimed as money ; if there be none, then $500 worth
of goods or accounts, or other property, may be
claimed—in goods, in accounts, and in other prop-
erty. It wall not do to claim money unless there was
money at the time ; the property actually in existence

at that time to the value of the exemption allowed in

lieu of homestead, however, may be claimed, and must
be so described, that the trustee may be able to set it

off at once to the bankrupt, and separate it from the

assets belonging to the creditors."

Also in Section 1054 the same author says:

"Claiming Money When No Actual Money,
but Only Goods in Estate.—Thus, if there was no
actual money in the estate at the date of adjudication,
it would not be proper to claim $500 in lieu of a home-
stead, for the simple reason that there were 'no dol-

lars' then to be set apart to the bankrupt. 'Goods'
are not 'dollars,' although they may be convertible

into dollars ; therefore, when the bankrupt is trying
to describe what is his property as distinct from what
is his creditors, he should be required to describe
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existing property—'goods/ if it be goods; 'dollars/
if it be dollars."

Also in Section 1057, the same author goes on to
say:

"Claiming 'Proceeds/ Where Property Still
in Specie.—Thus a claim of 'proceeds' of certain
specified property is improper, the property still be-
ing in specie."

The exemption statute of the State of Washington does

not authorize the allowance to the bankrupt of any exemption

in lieu of provisions and fuel.

Under this heading we desire to argue the propo-

sition that the court below erred in allowing the

bankrupt ninety dollars in cash in lieu of six months

provisions and fuel awarded to a debtor under Sec.

563, Par. 4, Eem. & Bal. Code. While exemption

laws are to be construed liberally, the courts cannot

add to the provisions of the law. The intention of

the legislature must always govern, and the courts

should not strain the law bevond its fair and just

meaning. In allowing the bankrupt cash in lieu of

six months fuel and provisions the court below ex-

ceeded its powers, and granted larger and different

exemptions than those given by the statute.

The Washington statute under consideration

authorizes the debtor to select certain animals, bees,

and fowls, also six months provisions and fuel for

the maintenance of the householder and his family;
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also feed for such animals for six months. The law

then goes on to make the following, and no other,

proviso for lieu exemptions:

" Provided, that in ease such householder shall

not possess, or shall not desire to retain, the animals
named above, he may select from his property and
retain other property not to exceed two hundred and
fifty ($250.00) coin in value."

The proviso is plain enough. If the debtor does

not possess the animals named in the statute, he may

have lieu exemptions out of other property. If, how-

ever, he is unfortunate enough not to have provisions

and fuel from which he can make a selection, or if he

has not feed for his animals sufficient to last six

months, the statute affords him absolutely no relief

in the way of lieu exemptions.

Yet, the court below, despite the significant

silence of the statute on this subject, in accordance

with its early ruling which has been followed in all

bankruptcy causes in this District, allowed the bank-

rupt to select and receive a certain amount in cash

because he never possessed any specific provisions

and fuel from which he could make his selection. If

it be held that the court acted within the law in mak-

ing this allowance, then with equal force may it be

contended that the bankrupt has the right to have

cash in lieu of the six months feed for animals which

the statute allows, and which he may not possess.
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Again, paragraph 3 of the exemption section under

consideration, allows to each householder certain bed

and bedding and other household goods and utensils

and furniture, not exceeding $500 coin in value. The

statute makes no provision for lieu exemptions in

the event the "household goods, utensils, and furni-

ture" of the debtor fall below five hundred dollars

in value. Why may not the court, with equal author-

ity, allow the debtor to make up the difference by

selecting property of a different character?

It is our contention that the plain intention of

the legislature was to allow the debtor lieu exemp-

tions only in the event he did not possess or desire

to retain the specific animals mentioned by the stat-

ute. An express exception is made in the case of

animals, but no provision is made for lieu exemptions

in the event the debtor did not possess provisions or

fuel for himself and family, or six months feed for

animals. The whole matter is treated in one para-

graph of the section, and the express exception, with

respect to exemptions in lieu of animals and the

silence of the statute with respect to provisions, fuel,

and feed, is tantamount to an express declaration by

the legislature that the debtor was not to have a

similar right in the event he did not possess specific

provisions, fuel, or feed, from which to make a selec-

tion.
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Tlie Washington Supreme Court has never

passed squarely on this subject, but it seems to us

that the rule, announced in Carter vs. Davis, 6 Wash.

327, 33 Pae. 833, heretofore quoted in this brief, must

likewise govern the construction to be given the para-

graph under discussion. In that case, it will be re-

membered, the debtor did not possess household goods

of value greater than one hundred and fifty dollars,

and so, after claiming these as exempt, attempted to

make up the difference by claiming money in the

hands of the sheriff, the proceeds of the sale of live

stock. The Supreme Court denied this right on the

ground that the statute conferred ' * no right to retain

or select other property of a different character, in

lieu of that authorized to be selected and retained."

The same principle is announced in Vol. 12, Am.

& Eng. Eneye. of Law (2d Ed.), page 146, as follows:

"If a statute exempts a particular kind of prop-
erty or specific articles only, the right of exemption
does not extend to any other kind of property, or to

any other articles."

Again, Cyc. 18, page 1381, discussing the liberal

construction to be accorded exemption statutes, says

:

" Although the courts are willing to go to ex-

tremes, and it sometimes seems, to unwarranted
lengths in this policy of liberal construction, they
have balked at

l construing 7

a statute so as to extend
the right of exemption in one particular specific arti-

cle to another and different article."
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The author proceeds to cite Carty vs. Brew, 46

Vt. 346, 347. Also Denkin vs. Crunden-Martin

Woodemvare Co.
7
91 Mo. App. 209, in support of his

text.

To sum up, we maintain that the exemption right

being a creature of statute, the intention of the legis-

lature must be discovered and carried out. The in-

tention of the legislature of the State of Washington

was to permit a debtor lieu exemptions in place of

animals only. Its intention was also to allow him to

select provisions and fuel for six months maintenance

of himself and family, if he possessed the specific

items from which to make his selection. If he did not

possess these items, then, in the language of the Su-

preme Court of Washington, in Carter vs. Davis, su-

pra, the statute conferred upon him "no right to re-

tain or select other property of a different character

in lieu of that authorized to be selected and retained.

"

Also upon the grounds laid down in support of

the first proposition of law argued in the brief, we

contend that no allowance should be made to the bank-

rupt for provisions and fuel. If the specific articles

existed, he should have made his claim to these items

in specie, in his schedule. If there were no provisions

and fuel from which he could have made selection, he

should have made that plain, and in his schedule,

claimed his lieu exemptions from other property
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turned over to the bankruptcy court by him. Having

failed to do this, even if it be held that he is entitled

to lieu exemptions, he forfeited that right by his neg-

lect to comply with the requirements of the Act re-

lating to the time and manner of selection.

In view of the circumstances under which the bankrupt

acquired his homestead, the court should not have set the same

apart, but should have held that the bankrupt had forfeited

his right thereto.

The petitioners herein excepted to the setting

apart to the bankrupt of the homestead claimed by

him for the reason "that the said bankrupt upon the

eve of bankruptcy while insolvent, and with full

knowledge of his insolvent condition and while con-

templating and arranging for his adjudication in

bankruptcy in the above-entitled cause, purchased

said estate with money which was not exempt, and

which was derived from the sale of merchandise in

the business carried on by said bankrupt, which busi-

ness immediately thereafter came within the pos-

session and control of the bankruptcy court ; that such

purchase was made for the purpose of defrauding the

creditors of said bankrupt, and for the purpose of

withholding moneys used for said purchase, from his

creditors." (Eeeord 16.)

Upon the hearing of the issues raised by these

exceptions, the referee fully sustained the charges of
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fraud preferred by the excepting creditors, but never-

theless held that he was bound under the law to allow

the claim of homestead. The findings of fact made by

the referee, together with his conclusion of law, ap-

pear fully in his certificate and Return made to the

District Judge, upon the review of his order. (Rec-

ord, pages 21, 22, 23, 24.) No exceptions to these

findings of fact were over preserved by the bankrupt.

They must therefore be taken as correct and true, and

must form the basis of such judgment as the Court

deems right upon the state facts presented in this

Record.

Upon the facts, then, it appears conclusively that

the bankrupt knew himself to be hopelessly insolvent

immediately preceding the acquiring of the home-

stead; that, despite this knowledge, he bitterly re-

sisted all efforts of his creditors to force the business

into liquidation; that during the pendency of an in-

voluntary proceeding in bankruptcy commenced

against him, he accumulated and concealed some

eleven hundred dollars, the proceeds of sales in his

business ; that he expressed his willingness to be ad-

judged bankrupt, but only upon condition that the

pending petition be dismissed, and a new petition be

filed against him immediately thereafter ; that he ab-

solutely refused to consent to be adjudged bankrupt

on the first petition ; that such proceedings were had,

that the first petition was dismissed, and a second
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petition filed the day after, upon which latter petition

Gerber consented to an adjudication; that, in the in-

terval between the dismissal of the first petition and

the filing of the second petition, Gerber completed the

purchase of the property afterwards claimed by him

as homestead; that his purpose in insisting upon a

dismissal of the first petition was to afford the bank-

rupt the opportunity to purchase the property before

the filing of the petition upon which he w7as adjudged

bankrupt.

Both the Referee and the District Judge were

impressed with the magnitude of the fraud in fact,

committed by this bankrupt in the acquisition of his

homestead, but were constrained by their view of the

law to hold that the Bankrupt was nevertheless en-

titled to have his claim allowed. We contend that

they erred in their view, and that, on the contrary,

the authorities are uniform in holding that the ex-

emption law cannot be employed as an agency of

fraud by a debtor on the eve of bankruptcy.

A strong case in support of our position is that

of McGahan vs. Anderson, decided by the United

States Circuit Court of Appeals for the Fourth Cir-

cuit and reported in 113 Fed. Rep. 115, 7 Am. B. R.

641. In that case, as in the case at bar, the Referee

and the District Judge, had both overruled the

creditors' exceptions to the action of the trustee in
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setting apart the bankrupt's homestead ; upon appeal,

the Circuit Court of Appeals reversed the District

( )ourt in its ruling, pertaining to the homestead, and

held that the bankrupt was not entitled under the

evidence, to the homestead exemption of the house

and lot claimed by him. The Court, in the course of

its opinion, said

:

"As to the homestead exemption, the evidence of

the bankrupt is by no means satisfactory. He admits
that he began the erection of the 'house in July or

August, 1899,—after July 1st. ' He does not make a

candid disclosure as to where the money came from to

build the house, but, when pressed, admitted that a

part of it ' came from the sale of goods which he had
not paid for. ' He fails to disclose how much money
came from the goods which he had purchased and
never paid for. He alone was possessed of the infor-

mation upon the subject. It was his duty in setting

up a claim to a homestead, to show by clear and con-

clusive proof that at the time he built the house upon
the property he was in a solvent condition, and able

to satisfy all the claims against him, before he could
take money from his business for the purpose of

securing a homestead. The fair deduction from all

the evidence in this case tends clearly to prove that at

the time he commenced the erection of this house, he
was in a failing condition, if not insolvent. He built

this house upon a lot owned by his wife, and after-

wards had it conveyed to himself in order that he
might have it set arjart as a homestead. This is a
most potential fact to showT that he was shaping his

course to protect himself as far as possible from the
consequence of bankruptcy which the evidence tends
to show was imminent at that time, for on the 25th
day of October following, a petition of involuntary
bankruptcy was filed against him, and in less than a
month he was adjudicated a bankrupt. We deem it
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unnecessary to discuss the evidence in detail filed in

this case, but content ourselves with the conclusions

that we have reached based upon all the evidence,

more particularly on the evidence of the bankrupt
himself.

In the view that we take of this case, we reach
the conclusion that the bankrupt court has the power
to dispose of this question upon the issue raised by
the pleadings and the evidence as they exist in this

record, and that upon the evidence and pleadings, the

bankrupt has no right to have the property that he
claims as a homestead set aside, for the reason that

we are of the opinion that he had no money that he
( ould justly call his own at the time when he com-
menced to erect the building upon the lot of his wife,

which was subsequently conveyed to him, as we think,

for the purpose of claiming it as a homestead."

The case of In re Mayer (C. C. A. 7th Cir.) 108

Fed. 399, also seems to us very much in point on the

law. That case involved the authority of the Bank-

ruptcy Court to investigate and determine the right

of the bankrupt to the homestead claimed by him

and its jurisdiction to declare that the Bankrupt had

forfeited his homestead rights by his fraudulent prac-

tice 1 in its acquisition. The Court said:

"His absence could not deprive the court of the

power to proceed to a final conclusion; though the
fact and circumstance of his going, and his family
following him abroad, afforded potent evidence that

his claim for a homestead in any part of the property
other than the frame dwelling, in which he had lived

until shortly before the adjudication, was fraudulent
in its origin ; and that wdiatever such right he had had
in the frame dwelling, he had forfeited by his fraudu-
lent attempt, in anticipation of bankruptcy to obtain
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a larger holding. His attempt to include the frame
dwelling in the homestead, the district judge de-

clared * rapacious. ' His attitude and conduct as final-

ly revealed were consciously fraudulent and lawless.

If not strictly an equity court, a bankruptcy court

proceeds on equitable principals, and is not bound to

lend itself to the establishment of an undetermined
claim for exemption, even though asserted in the

sacred name of homestead, in favor of a fraudulent
claimant, who stands in confessed defiance of the

court and of the law under which the claim is as-

serted. 'The homestead/ said Judge Bond, in re

Dillard, 7 Fed. cas. 703, 'was a bounty to unfortunate
but honest debtors. It was not intended for the bene-
fit of fraudulent bankrupts.' 'A party/ said Judge
Miller, in Pratt v. Burr, supra, 'can not turn that
which is granted him for the comfort of himself and
family into an instrument of fraud.' "

Somewhat in point also is the case of In re Evans

rf- Co., 158 Fed. 153, 19 AM. B. R. 752. In that case,

it appeared that the exemption law7 of Delaware ex-

empted to a debtor all the wearing apparel of himself

and his family. It would seem that, in anticipation

of bankruptcy, the debtor in that case, had purchased

and afterwards claimed as exempt, wearing apparel

excessive in amount and value. Objections having

been filed to the allowance of the bankrupt's claim,

the District Judge, in the course of his opinion, said

:

'

' If the wearing apparel claimed as exempt be so

excessive in amount or value as, due regard being had
to the circumstances of the particular case, including

condition and style of living, to create a conviction that

the demand is made for the purpose of defrauding
creditors, such claim will be disallowed in whole or in

part by reason of the fraud. Nor is it to be tolerated
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that one should invest inordinately large sums of
money in wearing apparel with an intent to hinder
and defraud his creditors, and effectuate his wrong-
ful purpose by resorting to the expedient of wearing,
or intending to wear it, in whole or in part. * * *

In case of fraud on the part of debtor toward his

creditors with respect to wearing apparel, the claim
of exemption on a prober showing may be disallowed
in whole or in part."

In the case of Long Brothers v. Murphy, 27 Kan.

375, the court said

:

'
' But the homestead claim set up by the husband

in the land will not avail him in this proceeding. We
do not think that a debtor being absolutely insolvent,

and having his creditors pressing him for payment
of their claims, and fully cognizant of his inability to

pay such debts, can, to defraud his creditors, transfer

possession of goods purchased by him upon credit,

and take in exchange therefor land, either in his own
name or in the name of his wife, and then claim the

same as exempt as a homestead aerainst such existing

creditors. A party cannot turn that which is granted
him for the comfort of himself and family, into an
instrument of fraud." {Pratt v. Burr, 5 Biss. 36;

Thompson on Howesteads, Par. 805-310.)

The case of In re Booth ro/jd & Gibbs, Fed. case

No. 1652, is one arising under the old Bankruptcy

Law. The facts in that case are very similar to those

in this case. The Court said

:

"The purchase by an insolvent trader of a home-
stead upon the eve of bankruptcy, with knowledge of

his insolvent condition, and for the purpose of placing
the property beyond the reach of process is a legal

fraud, which no court should hesitate to hold void as

to creditors. The magnitude of such a fraud would
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be more apparent in States where the law exempts a

farm or lot of land wholly irrespective of its value,

and where a party might, on the eve of bankruptcy,
invest a large fortune in a homestead ; but the prin-

ciple is the same everywhere."

Numerous cases arising under former Bank-

ruptcy Acts can be found in support of our position,

among others being the following

:

In re Boston, 98 Fed. 587.

In re Wright, Fed. cas. 18067.

In re hammer, Fed. cas. 8031.

In re Santhoff, Fed. cas. 12380.

In re Taylor, 114 Fed. 607.

In re Parker, Fed. cas. 10724.

Also, Pratt v. Burr, Fed. case, 11372.

Breckett v. Watkins, 21 Wend. 68.

If Gerber had been adjudged bankrupt on the

first petition the eleven hundred dollars which he had

concealed, would certainly have passed to the trustee

for the benefit of the creditors of the estate, free from

any claim of exemption on the part of the bankrupt.

Can it be contended that the scheme of the bank-

rupt in converting this cash into a homestead during

the twenty-four hours elapsing between the dismissal

of the first petition and the initiation of the pending

case, must receive the sanction of the Court? Here

is as bold a case of fraud and trickery as can be found

in any bankruptcy reports. The eleven hundred dol-
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lars in the possession of the bankrupt during the pen-

denc
t
y of the first petition belonged to the creditors.

It belonged to them after the dismissal, and the bank-

rupt had no right to take their money and convert it

into property for the express purpose of claiming it

as a homestead in a bankruptcy proceeding he had

already consented to, at the time lie arranged for the

conversion of the fund.

This court will look at the substance of the trans-

action, and not at the shadow. The first petition, the

dismissal thereof, the filing of the second petition,

was in fact one proceeding, and any disposition of the

fund for the purpose of withholding it from the

creditors, whether consummated during the pendency

of the first or second petition, or during the interval

between the two, must be held fraudulent and void.

As intimated in one of the cases we have cited,

the bankruptcy court proceeds on equitable prin-

ciples, and it will not lend itself to the establishment

of an unjust claim for exemption, even though as-

serted in the sacred name of homestead, in favor of

a fraudulent claimant who stands in confessed con-

tempt and defiance of the court and of the law under

which the claim is asserted.

For the various reasons heretofore mentioned,

we respectfully contend that the judgment of the

court below should be reversed, and the cause re-
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manded with direction to sustain these petitioners'

exceptions to the allowance of the bankrupt's claim

of exemption, in every part.

Respectfully submitted,

LEOPOLD M. STERN,

Attorney for Petitioners.

Seattle, Wash.
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:

Comes now Benjamin Gerher, bankrupt, and,



without waiving his right to be heard upon the peti-

tion, moves that the petition for review of the order

setting aside exemptions in the above entitled cause

be dismissed upon the following grounds, to-wit

:

I.

That the notice of filing the petition for review,

and the petition for review, were served upon the

bankrupt on the 24th day of June, 1910, and the

notice of tiding the petition for review and the peti-

tion for review were filed in this court on the 28th

day of June, 1910.

II.

That the said petitioners have failed to file any

bond in this case.

Blaine, Tucker & Hyland,....

Tworoger & Winkler,

Attorneys for Benjamin Gerber, Bankrupt.

The bankruptcy act does not provide for any

bond in proceedings of this character, and we take it

that the general act relating to the bond, as pro-

vided by rule 13 of the rules of this court, was in

effect, and that the petitioners must file some bond

to protect the bankrupt on the costs of this appeal.

STATEMENT OF THE CASE.

The questions which the petitioner seek to re-



view relate to the exemptions allowed the bankrupt

by the trustee, the order allowing which was ap-

porevd by the referee in bankruptcy, and, on appeal

to the Hon. C. H. Hanford, the referee's holding was

sustained.

The bankrupt was allowed by the trustee the sum

of $150.00 in lieu of certain animals mentioned in

the statutes of the State of Washington, and also the

sum of $90.00 for provisions for maintenance of him-

self and family, and, further, a homestead exemption,

which the referee found was purchased by the bank-

rupt while insolvent, and knowing himself to be in-

solvent, the day before the petition for bankruptcy

was filed by him.

BRIEF.

We desire to discuss this matter under two

divisions:

1. The order relating to the allowance of cash

in lieu of personal property exemptions.

2. The order setting aside the homestead.

I.

The statute under which the personal property

exemption was allowed is subdivision 4 of Section

563 of Remington & Ballinger's Annotated Code and

Statutes of Washington, which reads as follows

:



"To each householder, two cows, with their

calves, five swine, two stands of bees, thirty-six do-
mestic fowls, and provisions and fuel for the com-
fortable maintenance of such householder and family
for six months, also feed for such animals for six

months: Provided, that in case such householder
shall not possess or shall not desire to retain the ani-

mals above named, he may select from his property
and retain other property not to exceed two hundred
and fifty dollars, coin, in value. The selection in the

proviso mentioned shall be made in the manner and
by the person and at the time mentioned in sub-

division three, and said selection shall have the same
effect as selections made under subdivision three of

this section."

No claim was made by the petitioners that the

bankrupt is not a proper person to whom to allow

these exemptions. The only question presented is

whether or not he should be allowed the amount of

money in lieu of the property described in said sec-

tion.

At the beginning of our discussion we desire to

call the court's attention to the fact that the Supreme

Court of the State of Washington has stated many

times hat the exemption acts are to be liberally con-

strued to effect the object of the statutes. While

there are no cases directly in point in this state upon

this subject, we think that the case of Paget Sound

Pressed Beef & Packing Co. vs. Jeffs, 11 Washing-

ton 466, expresses the attitude of the Supreme Court

very clearly and upon the principles which should

apply to the facts of this case.



The plaintiff in that case sought to have applied

upon his judgment the sum of $650.50, which was

due the defendant from an insurance company upon

an insurance policy covering exempt property which

had been destroyed by fire. An extended quotation

from this case we believe would very much enlighten

your honor upon the attitude of our Supreme Court

:

"The question presented by these opposite con-

tentions is an important one. Its determination must

depend upon the construciton to be given our statute

(Code Proc, Sec. 486, subd, 3) relating to the exemp-

tion of personal property from sale on execution.

If such statute is to be strictly construed and exemp-

tions thereunder confined to the articles specifically

named therein, the contention of the respondent must

be sustained for the reason that nowhere in the

statute is there any specific provision for the exemp-

tion of money paid on account of the loss by fire of

exempt property. But if it is to receive such liberal

construction as to affect the evident object of the

legislature in its enactment, it will well warrant the

appellant's contention.

Which of these constructions should this statute

receive ? Statutes exempting real property from sale

on execution have received a liberal construction by

nearly all the courts of this country. See Peverly v.

Sayles, 10 K H. 356; Deere v. Chapman, 25 111. 610



(79 Am. Dee. 350); Connaughton v. Sands, 32 Wis.

387; Campbell v. Adair, 45 Miss. 170; Kuntz v. Kin-

ney, 33 Wis. 510; Ribinson v. Wiley, 15 N. Y. 489;

Howe v. Adams, 28 Vt. 541; Moss v. Warner, 10 Cal.

296; Bevam v. Hajjden. 13 Iowa 122; Montague v.

Richardson, 24 Conn. 337 (63 Am. Dee. 173).

And if statutes exempting real property should

be so construed, there is no good reason why those

exempting personal property should not receive a

liberal construction. The only reason given by those

courts, which have adopted a different rule of con-

struction of such statutes when applied to personal

property, is that at common law real property was

not subject to sale on execution, and was only made

subject to sale by statutory provisions, so that stat-

utes exempting it were not in derogation of the com-

mon law and did not come within the rule of strict

construction applied to statutes of that kind, while

those exempting personal property were in deroga-

tion of such law for the reason that thereunder such

property was subject to such sale. At one time there

might have been some reason for a distinction of

this kind for the reason suggested, but in modern

times in this country such reason has ceased to have

much force, and most of the courts now refuse to

recognize it. And a very great majority of the courts

of this country now liberally construe all exemption



statutes without regard to the property to which they

relate. Such courts say that such statutes are

remedial and should receive such construction as to

give effect to the intention of the legislature. See

Carpenter v. Herrinot oh, 25 Wend. 370 (37 Am. Dee.

239) ; Franklin v. Coffee, 18 Tex. 413 (70 Am. Dee.

292); Wassell r. Tunnah, 25 Ark. 101; Hawthorne

r. Smith, 3 Nev. 182 (93 Am. Dee. 397; Oilman v.

Williams, 7 Wis. 329 (76 Am. Dee. 219) ; Alvord v.

Lent, 23 Mich. 369; State v. Bower. 44 Mo. 99; Good

v. Fogg, 61 111. 449 (14 Am. Rep. 71); Freeman v.

Carpenter, 10 Vt. 433 (33 Am. Dee. 210).

The courts of some of the states have not adopted

this broad rule of liberal construction, but, in our

opinion, reason as well as the weight of authority is

with those that have. We shall, therefore, apply it

in determining the rights of the parties to this ap-

peal, and thereunder it is our duty to look for the

object sought to be accomplished by the legislature

and give it effect, even although the provisions of

the statute are not as full and specific as they should

have been.

What was the evident object of the legislature

in providing that household furniture should be ex-

empt from execution u

? There can be but one answer.

It was that the family might have something which

would enable them to maintain a home and live to-
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gather therein. This object can only be subserved

by sustaining the contention of the appellant. If the

householder is to be protected in the use and enjoy-

ment of his household furniture, he should be pro-

tected in taking such steps as will enable him to

replace it if lost or destroyed, and common prudence

would require that he should make some provision

which would enable him to replace it in case it was

destroyed by fire, and the usual and economical pro-

vision in that regard is to procure a policy of insur-

ance thereon ; and when such policy is procured and

money paid on account of the desruction of the prop-

erty, the object of the legislature can only be sub-

served by holding that such money takes the place

of the property insured, and, until a reasonable time

has elapsed for its being used in replacing the de-

stroyed property, is exempt from execution the same

as the property would have been.

We have not lost sight of the argument made by

the respondent to the effect that the insurance money

is not the proceeds of the property destroyed, but in-

stead thereof, is money paid upon a contract for an

independent consideration, which consideration has

no connection with the property. But this course of

reasoning has no substantial force when brought in

contact with the intention of the legislature, which

is made to appear from a liberal construction of the
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language used in the statute upon the subject of

exemptions. The object of insurance, it is true, is

not to protect the insured property. It is, however,

to procure means by which such property can be re-

placed if destroyed, and for the purposes of the ap-

plication of the exemption law the money paid there-

on should be held to bear the same relation to the

property destroyed as would other property which

might be obtained by way of direct exchange. The

fact that the money paid for the insurance was not

exempt from execution cannot affect the question.

As well might it be claimed that because money not

exempt from execution wras used in repairing house-

hold furniture it would therefore not be exempt.

The exact question here presented has not often

come before the courts. From the carefully prepared

briefs of counsel, and from such examination as we

have been able to give the matter, wre are of the opin-

ion that the weight of authority therein is with the

contention of the appellant; especially is this true

of the more recent cases upon the subject."

This case was decided in Traders' National Bank

vs. Schorr, 20 Wash. 8, and cited again in the very

late case ofState of Washington on the relation of

John McKay et al, respondents, vs. A. G. McNeal

as Sheriff, Advance Sheets Vo. 15, Washington De-

cisions No. 10, page 505, in which the Supreme Court



10

again reiterates the policy of this state that a court

should construe liberally the exemption statutes in

favor of the poor debtor.

In the last mentioned ease it was claimed that

certain property was not exempt under a further

subdivision of Section 563, which reads as follows:

uToa farmer, one span of horses or mules, with
harness, or two yoke of oxen, with yokes and chains,

and one wagon; also farming utensils actually used

about the farm, not exceeding in value five hundred
dollars in coin;"

It was sought to claim one brown gelding, one bay

gelding, two gray mares, two colts, two sets of har-

ness, one hack and one wagon as exempt under this

statute. The court said

:

" There was competent evidence tending to show
the following: The respondent John McKee had
been engaged in farming as i livelihood for twenty
years past, and since 1903 had been living on a lion be-

stead in Benton County until the fall of 1908. While
living on his homestead he had no stock or farming
implements and was unable to buy any. He worked
some upon his own land and also worked for his

neighbors. He caused some iifteen acres or more of

his land to be brought under a state of cultivation

and rented his land, taking a share of the crop in

payment, but continued to live upon it until the fall

of 1908, when he moved with his family into the

town of Prosser to enable his children to go to school.

In the spring of 1909 he traded his homestead for

the property here involved and $368 in money. This
money was mostly consumed in the payment of debts,

and the balance was consumed in purchasing supplies
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for his family and stock. About this time he made
arrangements for leasing a ranch in Franklin
County, intending to go there and farm upon it. He
was still living in Prosser when the property was
seized by the sheriff. While there are circumstances
tending to contradict some of these facts, we think
the evidence was sufficient to warrant the trial court
in believing them, as it must have done in rendering
the judgment it did. * * *

"Our attention is particularly directed to the

words, actually used about the farm.' We do not
think that the spirit of our exemption laws contem-
plate such a strict construction as counsel seeks to

apply to this provision. If a man has for years
made farming his principal occupation, and intends

to do so in the near future, we think the mere fact

that he may not be so engaged, and his team, wagon
and harness are not being used in farming at the time
of the levy, thereby, he is not thereby deprived of his

exemption rights under this provision. * * *

"Following the general rule this court has lib-

erally construed our exemptions in favor of the poor
debtor. Mikkleson v. Parker, 3 Wash. Ter. 527, 19

Pac. 31 ; Dennis v. Kass & Co., 11 Wash. 353, 39 Pac.

656, 48 Am. Dec. 880; Pnget Sound Pressed Beef &
Packing Co. v. Jeffs, 11 Wash. 466, 39 Pac. 962, 48

Am. St. 885, 27 L. R. A. 808; Geiger v. Kobilka. 26

Wash. 171, 66 Pac. 423, 90 Am. St. 733; 18 Cyc.

1380."

The position of the bankrupt in claiming his

exemptions has been the practice of the courts in

this jurisdiction, under a decision by Judge Han-

ford in the case of In re Buelow, 98 Fed. 89. In his

decision Judge Hanford says:

"By his decision the referee allowed to the peti-
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tioners as part of their exemption the sum of $250,
in lieu of domestic animals not possessed by them,
but refused to allow anything for provisions and
fuel. The fourth paragraph of Section 5248, Rallin-

ger's Ann. Codes & St., allows to each householder,
besides the domestic animals there mentioned, pro-
visions and fuel for the comfortable maintenance of

such householder and family for six months; also,

feed for *the animals for six months; and further
provides that if he shall not possess, or shall not
desire to retain, the animals above named, he may
seyect and retain other property not to exceed $250.00

in value. I hold that the construction given to this

statute by the referee is too narrow. The petitioners

are entitled to have provisions and fuel in addition

to the $250.00 allowed in lieu of animals, and, as the

property has been sold and converted into money, I

will order that an allowance be made to them from
the funds in the hands of the trustee for $210.00 for

provisions and fuel."

In re Lynch, 101 Fed. 579, seems to us to ex-

press the true construction to be placed upon these

statutes. In that case the bankrupt claimed the

property upon which he resided as exempt under

the state law allowing a homestead of the value of

$1,600, but it was alleged that the property was

worth more than that amount, and responsible

parties offered to bid larger sums for it. It was held

that the property should be offered at public sale

by the trustee, after due advertisement, and knocked

down to the bankrupt at a bid of $1,600, if no better

offer was made, but, if the property brought more

than the amount, the bankrupt should receive $1,600



13

in money out of the proceeds as his exemption. The

court held that that was a practical method for the

determination in dispute.

"This, it is said, will be in conflict with the the-

ory of the homestead law of the state, which does not,

it is insisted, comprehend a sale as one of the meth-
ods of ascertaining the value of the property sought
to be exempted. It is true, however, that the bank-
ruptcy exemption is not in all respects like the home-
stead exemption of the state. In value, and seem-
ingly in that alone, it is the same. It need not be in-

vested by the court. It is delivered to the bankrupt
himself. It is not liable for his proper indebtedness,

even though he should cease to be the head of a fam-
ily. It seems merely a bonus to him to enable him
to start anew in his business ventures. Its value and
amount, then, are the only matters with which the

court is concerned."

In re Kane, 127 Fed. 552, a question similar to

the one raised in this case was presented and a de-

cision was made in accordance with the decision made

in this ease. In that case the bankrupt was the owner

of a stock of groceries, market goods and fixtures

at the City of Chicago, upon which was a chattel

mortgage to one Clough, who had taken possession

thereof under the mortgage and advertised the stock

for sale. The receiver in bankruptcy took posses-

sion of the stock from the mortgagee under an ar-

rangement, and, after the bankruptcy proceedings,

sold the property, paying to the mortgagee the

amount of his debt. In the schedule, under the head

of " property claimed to be exempted b}^ the state
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laws, its valuation, whether real or personal ; its de-

scription and present use, and reference given to the

statute of the state creating the exemption/' the

bankrupt sets forth as follows: "2 suits of clothing,

$25.00; 1 gold watch, $10.00. Further, your peti-

tioner claims as part of the exemption the sum of

$365.00. Your petitioner being the head of a family

and residing with the same, all of the above prop-

erty is claimed as exempted under Section 13, Chap-

ter 52, Revised Statutes of Illinois, approved May

24, 1877. In force July 1, 1877." On December 4,

1902, the bankrupt petitioned the court that the

trustee file a report setting apart the bankrupt's ex-

emptions, to which the trustee replied that he was

unable to set apart any exemption, because the bank-

rupt had failed to claim any specific property as

exempt, and that the only property coming to the

possession of the trustee was cash derived from the

sale of assets by the receiver, and claimed that the

bankrupt had waived any right to exemptions. Upon

a petition for review of this order the District Court

overruled the referee, and the trustee was directed to

pay the bankrupt $365.00 in cash, as his exemptions,

less his proportionate share of the shrinkage of the

estate and expenses in making sale of the property.

A portion of the opinion follows; Jenkins, Circuit

Judge, after stating the facts as above

:
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"A court of bankruptcy is a court of equity,

seeking to administer the law according to its spirit

and not merely by its letter. The bankruptcy act

provides that it shall not affect the allowance to bank-
rupts of the exemptions prescribed by the state laws
at the time of the filing of the petition. * * * It

also provides by Section 7 that the bankrupt in the
schedules to his petition shall make a claim for such
exemtpoisn as he may be entitled to: The statute
of Illinois (Starr & 0. Ann. St. 1896, 2. 52, par 15, p.

1892), after exempting certain specific property; ex-

empts $100 worth of other property, to be selected

by the debtor, and, in addition, when the debtor is

the head of a family, and resides with the same, $300
worth of other property to be selected by the debtor.

It is insisted that the bankrupt is not entitled to his

exemptions because he had not claimed specific

articles of property. The bankruptcy act allows the

exemptions which the state law provided, and these

laws, from motives of public policy, should be liber-

ally construed. Courts of bankruptcy are not con-

trolled as to the time or the manner in which claims

for exemptions may be preferred in bankruptcy.
The exemptions provided by the law of the state are

allowed by the bankruptcy act, but the manner of

claiming such exemptions, and of setting apart and
awarding them, is regulated by the bankruptcy act.

We have so held In re Friedrielu 40 C. 0. A. 378, 100

Fed. 284. It was also ruled bv this court In re Mayer,
47 0. O. A. 512, 108 Fed. 599, 600, that the bankrupt
under the act ^ould waive the exemptions in favor of

the assignee claiming the proceeds of the sale of the

proDerty or not, as he should choose. The purpose
of the state statute of exemptions was to allow the

debtor property to a certain amount for the support
of his family, that they should not be cast destitute

upon the world. It is true that statute provided that

the debtor should select the articles. The bankruptcv
law allowed that exemption recognizing the public

benefit of such exemption. But the manner of its

allowance is reserved to the bankruptcy court, and
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its action is not controlled by the specific manner
of allowance prescribed by the state law, for the

trustee is to set off to the bankrupt the exemptions
claimed, with the estimated value of each article, and
cases are not infrequent where it appeared for the

benefit of all concerned that the stock should be sold

as an entirety, that it was so sold by arrangement be-

tween the creditors and debtor, and courts have up-
held the claims of the debtor to the value of his ex-

emptions from the proceeds of the sale. And that is

just."

Many cases have been decided by the Circuit

Court of Appeals in cases where it was difficult to

select the articles, or where, owing to their nature,

or subject to the condition of the bankrupt estate, it

was impracticable to select the specific articles, and

in all of such cases this court has permitted all the

bankrupt estate to be sold and the exemptions paid

to the bankrupt in cash. Some of the more recent

cases are as follows:

Durilap Hardware Co. v. Huddleson, 167 Fed.

433;

In re Luby, 155 Fed. 659;

In re Richard, 94 Fed. 633;

In re Arnold, 169 Fed. 1000.

In the last case, where the stock was sold for 66

per cent, of the inventoried value, the bankrupt was

allowed that proportion of his exemptions in cash.

In the case now before this court the stock was sold

for 60 per cent, of its inventoried value, and the
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referee allowed 60 per cent, of the $250 to be set

apart in lieu of the animals mentioned in the statute

of Washington above set forth, and 60 per cent, of

the referee's allowance of $25.00 per month in lieu

of the provisions for the support of bankrupt and

his family. In his decision Judge Hanford says, at

page 25 of the transcript of the record

:

" After laboriously studying the record, my con-

clusions are that the order made by the referee is

equitable and the aggregate of the allowances ap-
proximate what in my opinion is the legal right of

the bankrupt.

"I doubt whether the law authorizes the court

to scale down the case allowed in lieu of domestic
animals in proportion to the difference between the

appraised value and the amount realized from a sale

of the bankrupt's property, and I do not wish this

decision to be considered as a precedent for such
determination of a bankrupt's rights. An allowance
of money in lieu of provisions and fuel was made
by the court in the Buelow Case, 98 Fed. 86, and I

have not, since that decision was rendered, enter-

tained any doubt as to its propriety in that case. This
case is distinguishable by the fact that objections

were made in behalf of the creditors to the allow-

ances of cash instead of the specific kind of property
which might have been selected, and there appears
to be no denial of the assertion made that the bank-
rupt might have made his selection of property be-

fore it was sold, and neglected to do so. This objec-

tion, if sustained, would require the court to cut out

the $90.00 allowed by the order of the referee in lien

of provisions and fuel. If this were done, however,
I would change the order so as to allow as much as

the statute allows in lieu of domestic animals which
the bankrupt did not possess, an in such a modifica-
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tion of the order there would be a gain to the bank-
rupt of $10.00."

Many other cases may be called to the court's at-

tention which hold that money is exempt as personal

property.

Williamson v. Harris (Ala.), 29 Am. Rep. 707,

as to a claim of exemption in money instead of other

property, says:

"It is his right to select that which he will re-

tain, and the selection operates in relief of other

property from like claim, when the value of all that

he claims and retains shall have reached one thou-

sand dollars. It is personal property in its broadest
and largest sence, the constitution exempts, and its

exemption is from liability for the payment of debts

—not from liability when particular process is sued
out to subject it."

Burdge v. Bolin, 55 Am. Rep. 724 (Ind.), The

question which the court decided in this case was

whether the sum of $540.00 was by law exempt from

execution.

"Upon the facts found by the court in the case

under consideration, admitted by appellant to have
been fully and correctly found, we are strongly im-
pressed wTith the opinion that the trial court arrived
at a just, wise and equitable conclusion of the law.

The fundamental law of this state, in Section 22 of

the Bill of Rights, has enjoined upon the general as-

sembly to recognize the privilege of the debtor to

enjoy the necessary comforts of life, by wholesome
laws, exempting a reasonable amount of property
from seizure or sale for the payment of debt or lia-
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bility thereafter contracted. Responsive to this con-

stitutional injunction the general assembly has pro-
vided in Section 703, Revised Statutes 1881, that an
amount of property not exceeding in value $600,

owned by any resident householder, shall not be li-

able to sale on execution, or any other final process
from a court, for any debt growing out of or founded
upon a contract, express or implied. This court has
uniformly held that our statutes of exemption of a
debtor's property from seizure or sale for the pay-
ment of any contract, lebt or liability, must be lib-

erally construed." (Citing many cases.) * * *

" Where the right to an exemption of property
from seizure and sale on execution clearly exists un-
der the law, we have often held, and correctly so,

we think, that merely formal or technical objections

will not be allowed to prevent the debtor from claim-

ing the benefit of his exemption. Douch v. Rahner,
61 Ind. 64; Haas v. Shaw, supra; Butner v. Bowser,
supra/'

The court there held that the sum of money was

exempt, not exceeding in value $600, under the

statute.

Chilcote v. Coriley, 86 O. St. Rep. 545. The

homestead act of Ohio provides as follows: "That

it shall be lawful for any resident of Ohio, being the

head of a family and not the owner of a homestead,

to hold exempt from execution or sale as aforesaid,

personal property, to be selected by such person, not

exceeding three hundred dollars in value, in addition

to the amount of chattel property not by law ex-

empted." The sum of $200 in money was in the
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1 lands of a third person, belonging to the person who

now seeks to claim the said sum as exempt from a

writ of attachment. The court said:

"Upon the facts now stated in the record, we
think McRill was entitled to select the ' money' in the

hands of Chilcote as ' personal property' and hold
the same -exempt from seizure by attachment. This
results from the reasonable and proper construction

of the statutory provisions upon the subject."

Yenning v. First National Bank of Jacksonville,

76 111. 57. In this case the court held a sum of money
in the bank as exempt where the statute provided
"$100 worth of other property suited to his or her
condition of life, selected by the debtor/'

Other cases are

:

Breiver v. Granger, 45 Ala. 580;

Gray v. Putnam, 51 S. C. 97.

There is no showing in this record but what the

sum of money which was allowed to the bankrupt as

exempt was in the hands of the trustee, or turned over

to the trustee by the bankrupt upon his filing his peti-

tion. It must therefore be presumed that these funds

were in the hands of the trustee of the bankrupt

estate, and under the case above cited the bankrupt

would be entitled to claim the money exempt as per-

sonal property. On either theory of this case, there is

no showing that the bankrupt is not getting that to

which he is legally intitled, and, in fact, he is only

getting 60 per cent, of that to which he is legally en-
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titled. It therefore seems to the bankrupt's attorn-

eys that the finding and order of the referee and the

Honorable District Judge should be sustained by this

court.

II.

In relation to the homestead exemption, the

statutes of Washington provide as follows

:

Sec. 528. "The homestead consists of the dwell-
ing house in which the claimant resides, and the land
on which the same is situated, selected as in this chap-
ter provided. '

'

Sec. 552. "Homesteads may be selected and
claimed in lands and tenements with the improve-
ments thereon, not exceeding in value the sum of

two thousand dollars. The premises thus included
in the homestead must be actually intended and used
for a home for the claimants, and shall not be de-

voted exclusively to any other purposes."

Sec. 559. "The declaration of homestead must
contain: 1. A statement showing that the person
making it is the head of a family; or when the dec-

laration is made by the wife, showing that her hus-

band has not made such declaration, and that she

therefore makes the declaration for their joint

benefit; 2. A statement that the person making it is

residing on the premises or has purchased the same
for a homestead and intends to reside thereon and
claim them as a homestead; 3. A description of the

premises; 4. An estimate of their actual cash value."

Sec. 560. "The declaration must be recorded in

the office of the auditor of the county in which the

land is situated."



22

No contention is made by the petitioning credit-

ors that the estate set aside to the bankrupt as a

homestead exceeds in value the statutory amount, or

that the bankrupt is not a person entitled to claim a

homestead, or that the declaration of homestead was

not properly made and filed. The sole contention

presented by them is that, because of the fact that

this homestead was purchased by the bankrupt when

he was insolvent, and knew that he was insolvent,

that it was made for the purpose of withholding said

funds from his creditors and thereby work fraud

upon them, which in law would forfeit his homestead

exemption.

Like the personal property exemption, the Su-

preme Court has said that the homestead exemption

should be liberally construed to effect its object, and

it has been liberally construed by the Supreme Court

of the State of Washington in cases that have come

before it.

It has been held by the Supreme Court, in the

case of Lewis vs. Matter, 35 Wash. 156, where a home-

stead has been duly selected according to the declara-

tion of homestead provided by the code in Section

559, hereinbefore quoted, that the actual occupation

of same is not necessary to maintain the right to

homestead exemption.

It has been further held in the case of Becker vs.
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Shaw, 44 Wash. 1(>6, that under the section of the

code authorizing the voluntary sale of an exempt

homestead free from all claims or liens, and under

a liberal construction of the exemption laws, the pro-

ceeds of such sale which the owner intends in good

faith to reinvest in another homestead are exempt

from garnishment. The court said:

"We think that a liberal construction of the

statute requires us to so hold, and that any other con-

struction would in a measure defeat the beneficent

purpose the legislature had in view. Of what avail

would it be to the homestead claimant to sell his

homestead free from any claims and liens if the pro-

ceeds are to become immediately subject to execu-

tion or garnishment. If the claimant may exchange
one homestead for another without forfeiting his

exemption rights, why should he not be permitted to

accomplish the same result through the medium of

a sale?"

Other cases in this state, showing the liberality

of the exemption law, which we do not desire to take

up your time by quoting at length, but which may be

investigated by this court if it so desires, are as fol-

lows :

McQuillan v. Man, 1 Wash. 26;

Wiss v. Stewart, 16 Wash. 376;

Anderson v. Stadlmann, 17 Wash. 433;

Boss v. Howard, 25 Wash. 1;

In the matter of the Estate of Hattie Heas,
30 Wash. 51;
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In re Murphy Estate, 46 Wash. 574;

Morse v. Norris, Advance Sheets, Vol. 14,

Washington Decisions, No. 9, p. 511.

And this point has been decided by the Circuit

and Federal courts many different times. We do not

feel called upon to discuss it at any length, but mere-

ly to call your honor's attention briefly to the facts

and reasons.

In the case of In re Tildon, 91 Fed. 500, the court

held that to effectuate the object of the homestead

exemption the trustee of the bankrupt estate should

pay the taxes out of he bankrupt estate which were

legally assessed and due on the homestead of the

bankrupt and constituting a lien thereon at the time

of the adjudication, although such homestead has

been set apart to the bankrupt as exempt under the

act. Woolson, District Judge, says

:

" Again, exemption laws are to be liberally con-

strued to accomplish the purpose of the exemption.
The homestead is exempt that the family may have
its sheltering roof and protection in the vicissitudes

of financial distress. Why may not the same general

propositions apply to the bankrupt statute? And,
if liberality of construction became necessary in

order to give to the homestead and those for whom
the exemption was originally made the benefit of t

!ie

statute under consideration, why is not such liberal

construction proper, if only such construction can
carry out the beneficent purposes of the exemption,

and if the contrary construction would tend to de-

feat it? Since the bankruptcy statute has adopted
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the statutory exemptions, granted by the state, is

violence committed to the spirit which caused such
adoption if the bankruptcy statute itself is construed
in that matter with the liberal construction which ob-
tains in all the states as to such exemption statutes'?

And, in this view, we may ask for the reasons which,
while compelling the homestead to be set off to the
bankrupt as exempt property to himself and family,
yet would permit it to be sold away from them at a

tax sale, although the estate of the bankrupt has
funds wherewith the taxes might he paid, and the
exemption of the statute fully and effectively main-
tained."

In re Irwin, 120 Fed. 733, a case decided by the

Circuit Court of Appeals for the Eighth District,

the facts of the case were somewhat similar to the

facts in the case at bar.

"The bankrupt claims as exempt as his home-
stead lots 6, 7, 8, 9 and 10 in block 14, in the town of

Casa, Ark. The lots are in the business part of the

town, and there is on them a wooden building 44 feet

wide and 100 feet long, and in the southeast corner
of the building a room 20x50 feet, both buildings

under one roof, and divided by a frame partition.

Entrance to this room was from the store and also

from the street. The entire building was erected

by the bankrupt in 1901, and the large room was
used by him exclusively as a storehouse, and the

smaller room rented out by him, and was used at one
time as a billiard hall, and, up to the time he moved
in, as a restaurant. On December 14th, six days be-

fore his failure, and in contemplation of bankruptcy,
he moved his family, which up to that time had re-

sided in a rented dwelling house in another part of

the town, into the smaller room, making it the home
of his family, which consisted of himself, wife and
six children. Until he moved into this room there
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was no effort to impress this property with the home-
stead character, though when built the bankrupt
stated that lie intended the buildings for a store and
a home to live in. At the time the debts due from
the bankrupt were contracted, no part of the prem-
ises was used as his homestead, and, from the char-

acter and arrangements of the building until he
moved into it, the referee finds the buildings were
primarily intended for business purposes, to the ex-

elusion of a home for the family, and that the bank-
rupt had no other homestead."

'

' The Constitution of the State of Arkansn s con-

tains the following provisions on the subject of home-
steads :

" 'The homestead of any resident of this state

who is married or the head of a family shall not be
subject to the lien of any judgment, or decree of any
court, or to sale under execution or other process

thereon, except such as may be rendered for the pur-
chase money or for specific liens, laborers' or mechan-
ics' liens for improving the same, or for taxes, or

against executors, administrators, guardians, receiv-

ers, attorneys for moneys collected by them and other

trustees of an express trust for moneys due from
them in their fiduciary capacity.'

" 'The homestead in any city, town or village,

owned and occupied as a residence, shall consist of

not exceeding one acre of land, with the improve-
ments thereon, to be selected by the owner, provided
the same shall not exceed in value the sum of two
thousand five hundred dollars, and in no event shall

such homestead be reduced to less than one-quarter

of an acre of land without regard to value.' Art. 9,

3. 5.

"Under these provisions of the constitution it is

wT
ell settled that an insolvent debtor may acquire a

homestead that will be free from the claims of his
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creditors, both prior and subsequent. It has been
distinctly held that the acquisition of a homestead by
an insolvent debtor is not fraud upon his creditors.
Backer r. Meyer (ft C), 43 Fed. 702; First Na-
tional Bank r. Glass, 25 C. C. A. 151, 79 Fed. 706;
Huenergardt v. Brittain Dry Goods Co. (0. C. A.),
116 Fed. 31. And it is not material when the debtor
occupies the premises as a homestead, provided they
c-re so occupied before creditors acquire a lien there-
on by attachment or other judicial proceedings. This
rule is applicable to a trustee in bankruptcy, and, as
the bankrupt was occupying the premises as a home-
stead some time before he was adjudged a bankrupt,
they constitute no part of his estate in bankruptcy,
and the trustee has no right to the same. In a town
or village the constitution gives a debtor the right to

have and hold a homestead 'not exceeding one acre
of land with the improvements thereon.' The debtor
is not required to occup}^ and use as a dwelling all 'the

improvements' on the lot, for that would make it

obligatory on him to occupy his barn and other out-

houses for living purposes; and no more is he re-

quired to occupy every room in his dwelling for do-

mestic purposes. He may devote a part of his dwell-

ing to business purposes. Our ancestors very gener-

ally carried on their business pursuits in their dwell-

ing houses. And the Supreme Court of Arkansas
holds that a storehouse entirely separate from the

residence on the homestead, and not used as an ap-

purtenance and convenience thereto, is a part of the

homestead so long as the homestead does not exceed
the constitutional limit of area and value. Klenk v.

Knoble, 37 Ark. 298; Gainus v. Cannon, 42 Ark. 503;

Berry v. Meir (Ark), ^ S. W. Rep. 439. In Gainus
v. Cannon, supra, the court said: 'It is a strange

and irrational idea, sometimes advanced, that a man
ought to lose his homestead as soon as he attempts
to make any part of it helpful in family expenses.'

There are decisions in other states to the same effect,

but, as we are only concerned in knowing and apply-
ing the law of Arkansas to the case in hand, it is not
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necessary to cite them. The premises in question
having been impressed with the character of a home-
stead before the debtotr was adjudged a bankrupt,
his trustee in bankruptcy cannot rightfully claim the
same as part of the bankrupt's estate."

In re Thompson, 140 Fed. 257, District Court of

Washington, Eastern Division, the facts appear that

the debtor had lived with his family upon a farm

owned by him for several years, when his house was

burned and he moved into one owned by another, but

continued to use his farm and keep his stock there.

Subsequently he moved into town for the purpose of

sending his children to school, but without intention

of remaining, except temporarily, and during such

time he and his wife returned and built an addition

to a small house, and executed and filed a declara-

tion of homestead on the farm under the Washington

statute, which gives the right to a homestead only

in the dwelling house in which the claimant resides

and the land on which it is situated. This declara-

tion was filed in contemplation of bankruptcy, and

the debtor shortly afterwards filed a petition in bank-

ruptcy, on which he was adjudged a bankrupt. It

further appeared that the bankrupt with his family

moved to Lewiston in the State of Idaho, taking

with them a large portion of their household goods,

but leaving a part of them on and near the land

claimed as a homestead. Up to the time of the burn-

ing of the house on this land, there was nothing to
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indicate anything other than a bona fide residence

by the bankrupt and his family and the claiming of

the same as a home. After the souse was burned it

seems that the bankdupt continued to keep his stock

on the place and to maintain his improvements and

receive his mail at the same box where die had there-

tofore received it. The real controversy begins with

The removal to Lewiston. The court said

:

•

"The testimony also establishes that he and his

wife were occupying the land and the house thereon
at the time of filing of the homestead declaration on
November 28, 1904. They kept a hired man there.

Their stock was taken care of on the place. Their
occupancy was as good as they could make it, con-

sidering that they were maintaing a house at Lewis-
ton for the purpose of sending their children to

school. In this connection the finding must be that

Thompson and wife came back to the land at that

particular time for the express purpose of filing their

homestead declaration and claiming the land as a

homestead, that they built the addition to the small

house already there for that purpose, that they had
the bankruptcy proceeding in view, that if was for

the purpose of claiming this property as exempt that

they improved and added to the house at that time,

and that they occupied it in full contemplation of

the petition in bankruptcy, which they at the time
expected to file. If there can be fraud in connection
with the claiming of a homestead, considering the

conveyance in connection with these facts, it is here

presented." * * *

"An insolvent debtor may purchase a homestead
with moneys realized by the sale and disposal of non-
exempt assets, and fraud cannot be imputed to such
act. Kelleij v. Sparks et u.r. (C. C), 54 Fed. 70.
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The use of property not exempt from execution by
a debtor to procure the title to a homestead in his

own name is not a fraud upon his creditors. That
which the law expressly sanctions and permits cannot
be a legal fraud. First National Bank of Humboldt

>

Neb., v. Glass et al, 79 Fed. 706, 25 C. C. A. 151."

"So In re Stone (D. C), 116 Fed. 35, the bank-
rupt removed with his family into a building owned
by him after he became insolvent, and in contempla-
tion of bankruptcy; but the right to the homestead
was sustained nevertheless."

In re Letson, 157 Fed. 78, Hook, Circuit Judge,

said:

"In the absence of a local rule to the contrary,

and there is none in Oklahoma, the mere use by an
insolvent of non-exempt funds or assets in acquiring

a homestead does not make it subject to the claims
of creditors. Assuming the rule to be otherwise when
there is an intent to cheat and defraud creditors, it

should be said that the existence of such intent was
disputed in the case before us. The referee found
it existed; the District Court, upon the same evi-

dence, found it did not exist, for such is the effect of

its general finding in favor of the bankrupt. " * * *

"That the rule is that during the four months
preceding the filing of a petition in bankruptcy the

bankrupt holds his non-exempt property in trust for

his creditors, and in case of breach of the trust fhe

creditors or their representatives—the trustee in

bankruptcy—possesses the usual remedies of cestui

que trust, including the right to follow all such prop-

erty wherever it can be discovered and identified in

original or altered form. This is altogether a mis-

conception. The bankrupt and his creditors sustain

no such relation before the filing of the petition.
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Upon the appointment and qualification of the trus-

tee, his title relates back to the time of the adjudica-
tion, and his rights and remedies as to property pre-
viously disposed of are definitely defined and limited

by the bankruptcy act."

In re Stone, 116 Fed. 35. In this ease Trieber,

District Judge, uses the following language:

1 'Does the fact that the bankrupt made the prem-
ises his homestead when he knew that he was in-

solvent, and in contemplation of bankruptcy, con-

stitute such a fraud as to deprive him and his family
of the benefit of the exemption laws ? In determin-
ing this question it must be remembered that the ob-

ject of the homestead exemption, under the laws of

this state, as declared by the Supreme Court, is 'to

secure to every head of a family a home and place
of residence, which he may improve and make com-
fortable, and where the family may be sheltered, and
live beyond the reach of those financial misfortunes
which even the most prudent and sagacious cannot
avoid.' 25 Ark. 103. A fraudulent conveyance of

the homestead does not cause the debtor to forfeit

it. Bennett v. Hutson, 33 Ark. 762; Turner v.

Vaughan; Id, 454; Carmaek v. Lovett, 44 Ark. 180;
Bogan v. Cleveland, 52 Ark. 101, 12 S. W. 159, 20 Am.
St. Rep. 158 ; Blythe v. Jett, 52 Ark. 548, 13 S. W.
137; Pipkin v. Williams, 57 Ark. 242, 21 S. W. 433,

38 Am. St. Rep. 241. If a debtor while insolvent

may take propertv not exempt, and invest it in a

homestead, and hold that as exempt, is he not clearly

entitled to appropriate property owned by him for

his homestead, by moving his family into it, and using
it, when insolvent, as a family dwelling? That the

former mav be done is settled by numerous decisions.

Chase v. Swayrie, 88 Tex. 218, 30 S. W. 1049; Cipper-
hi v. Rhodes, 53 111. 347; Jacdby v. Distilling Co., 41

Minn. 227, 43 N. W. 52; Sproul v. Bank,' 22 Kan.
336; O'Bonn ell v. Segar, 25 Mich. 367; Kelly v.
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Sparks (C. C), 54 Fed. 70. This rule has been recog-
nized in this court by Judge Caldwell in Barker v.

Meyer (C. C), 43 Fed. 702, and by the Circuit Court
of Appeals for the Eighth District in Bank v. Glass,
25 C. C. A. 151, 79 Fed. 706. In the last case, Judge
Sanborn, in delivering the opinion of the court, says:

" 'If he takes property not exempt from judicial

sale, and- applies it to this purpose, he merely avails

himself of a plain provision of the constitution or the
family. He takes nothing from his creditors by this

action in which they have any vested right. * * *

Nor can the use of property that is not exempt from
execution to procure a homestead be held to be a
fraud upon the creditors of an insolvent debtor, be-

cause that which the law expressly sanctions and
permits cannot be a legal law.' "

And Judge Caldwell, in Backer v. Meyer, supra,

said:

" 'The homestead of the defendants was pur-

chased by Meyer, after his insolvency, in the name of

his wife, but this fact does not make it any the less

the family homestead. If Meyer had purchased the

homestead in his own name, it would, under the con-

stitution and laws of the State of Arkansas, have
been exempt, and the creditors were not, therefore,

defrauded or prejudiced by the fact that it was pur-

chased in the name of the wife.

'

"In re Wright, 3 Biss. 359, Fed. Cas. No. 18,067,

and In re Lamnier, 7 Biss. 269, Fed. Cas. No. 8031,

different conclusions were reached by the court, but
this court is concluded by the decisions of the highest

court of this state and not those of the United States

Circuit Court of Appeals for the Eighth Circuit.''

The cases in the foregoing opinion have settled

the rule that a debtor, while insolvent, may take prop-
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erty not exempt and invest it in a homestead and

hold it as exempt. That such an act is not commit-

ting fraud upon his creditors, for he is merely doing

what the law entitles him to do.

We respectfully submit that the judgment of

the District Court should be sustained.

BLAINE, TUCKER & HYLAND,
TWOROGER & WINKLER,

Attorneys for Bankrupt.^
















